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Remember this from 
last year? 


understated the problem. 


We thought $750 million in lost business was bad 
enough. But the figures for 1987 are even more alarming: 
over $1.25 billion in title insurance was written without 
Florida attorneys. 

It's eminently clear from this that commercial title insur- 
ance companies would just as soon write all their business 
direct, and leave you out of the deal. 

The Fund, on the other hand, is not in business to 
write policies direct. All our business comes from attorneys. 
After all, we were created for the benefit of real estate attor- 
neys, and we've served their interests for over forty years. 

Our Million Plus program is a good example. With it, 
we are able to help Florida attorneys prosper in the highly 
competitive multi-million dollar real estate market. 

First, we reinsure at our cost. In contrast to the com- 
mercial companies, who make extra profit on the deal by 
marking up the reinsurance. Our way means a considerable 
savings to you, and one that grows with the size of the deal. 

We guarantee a 70/30 split on all Million Plus 
policies, too. Plus, we support you with a Construction 
Loan Services Program, a Lender Relations Department, 
certificates to cover liability, and more. 


For more information on The Fund and our Million 
Plus program, return the coupon. 

And the next time you start to call a commercial title 
— company, stop and think about all they're doing 
or you. 


Please send me more information on The Fund and the following services: | 
O Million Plus O Construction Loan Services | 
O Lender Relations Developer Business | 
Name/Title 
Firm | 
| 
| 
| 
| 


Address 


State/City/Zip 


Attorneys’ Title Insurance Fund, Inc., PO. Box 628600, Oriando, FL 
32862, Attn: Marketing Services. 
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The value leader corporation outfits 


Generations of Leadership 
Forty one years of leadership in 
legal supplies and one and one half 
million corporation kits are your 
assurance of satisfaction with 
Uni-Kit, the corporation outfit that 
unites economy with quality. 


Complete in every detail 
Everything you need to fill the 
requirements of incorporation are 
in this kit and it is available in an 
attractive leather-like vinyl binder 
that is offered in tan or black. 


Modern Construction, 
Traditional Protection 

The new thermo-molded construc- 

tion provides sure protection for the 


contents and also forms a pocket to 
hold the exclusive onyx and gold 
finish corporate seal. 


Order the Uni-Kit with either printed 


or blank by-laws, minutes and stock 
certificates. All-state always includes 
a stock transfer ledger and five in- 
dexes to organize your client’s 
records. 


Fast Service and rush 
deliveries 

Orders received by noon are shipped 
by 5:00 PM the same day — Freight 
Free. You can request rush delivery 
via Federal Express for a slight addi- 
tional charge. 


Mail or FAX your order in today. 
Our FAX machine is open 24 hours 
1 800 634-5184 (in NJ 201 272-0125) 
or Call 1 800 222-0510 

(in NJ 201 272-0800 or 

609 921-0104). 


Uni-kit™ is a trademark of All-state Legal Supply Co., One Commerce Dr., Cranford, NJ 07016. 


Check one box per line: 

Binder color — CO Tan 0 Black 

Stock Certificates — 0 12 Printed 1 12 Plain 
Bound Loose 

Corporate Seal — CZ) Pocket seal 1 Without seal 

Minute Paper — Pre-printed Plain 


Price varies from $29.95 to $36.95 depending 


on choices above. 
Please provide: 
New Corporation Name: 


Type exactly as in Articles of Incorporation 
State of Incorporation: 
Year of Incorporation: 


ar Value) 

Your Firm Name 

Account No. 

Street Address 

City/State/Zip 

Ship to Attention of 

Ordered by 


stat 


LEGAL SUPPLY CO. 
One Commerce Drive 
Cranford, NJ 07016 


2 THE FLORIDA BAR JOURNAL/JANUARY 1989 


the Leader... All-staté 
eee 
€ ™ | 
rt U 
| 
! 
i 


THE FLORIDA VOLUME LXIII,NO. 1 JANUARY 1989 
ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 
The Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300 The Florida Bar Journal (ISSN 0015-3915) 


FEATURES 


11/Uncontroverted 23/Florida’s Control 
Mitigating Evidence Share Acquisition 
in Florida Capital Law 
Sentencings by Joseph K. Singer 
by Robert Craig Waters 
29/The Character & 
17 /Speedy Trial Fitness Process 
The Unanswered Before the Board of 
Questions Bar Examiners 


by Michael E. Raiden by Richard C. McFarlain 


Photograph of a cypress tree by 
R. Marvin Cook, Jr., Tallahassee 


COLUMNS 


5/President’s Page 45/Entertainment, Artsand 59/Labor and Employment 
by Rutledge R. Liles Sports Law Law 
7/Letters The Florida Limited Edition Will the Doors of the Courthouse 
Disclosure Act: A Proposal for Be ? 
Florida’s Fine Art Market by David M. Lipman 
9/ Executive Directions by Jean S. Perwin and 
FES: Seen Deborah B. Mastin 63/Young Lawyers Report 
35/Legal Needs of Children 48/Tax Law Notes 
Children in Foster Care — A Timid 
Challenge to the Legal Sesalniikses egy Price Allocations on } by David W. Bianchi 
by Audrey L. Schiebler by Louis T. M. Conti 67/ pre rp Probate 
38/Family Law ; and Trust Law 
The Rok-of Psychologists in Child 51 /General Practice Does the Sanctity of Tenancy by 
Cunady I:tienti Effective Use of the the Entirety for Nonhomestead 
b Lille Psychotherapist-Patient Privilege Still Exist? 
> by Dr. James Meyer by Gary A. H. Laursen 
and David J. Lillesand y Gary . 
41/Business law 55/Trial Lawyers Forum 70/Books 
Admissibility of “Day-in-the-Life” 
Health Care Business by Robert D. Peltz Filing, Recording and Service 
by Gabriel L. Imperato Charges; Stamp Taxes; Fees, 
58/Lawyer ‘at Department of State 
omeless Lawyer ate: 
by Steven Igou 25/Advertisers Index 


Published monthly except July/August is combined member subscriptions are $25 a year; $15 for law stu- _will be furnished upon request. Views and conclusions 

issue by The Florida Bar, 650 Apalachee Parkway, Tal- dents. Single magazine copies, 12 months old or less, expressed in articles herein are those of the authors 

lahassee 32399-2300. Second ciass postage paid at $2; older than 12 months, $5; September directory is- and not necessarily those of the editorial staff, officials 

the Post Office in Tallahassee, Florida 32399-2300 and sue $20 ($12 to Bar members). Single copy sales sub- —_ or Board of Governors of The Florida Bar. 

at additional mailing offices. The Florida Bar Journal _ject to 6% Florida sales tax. 

(ISSN 0015-3915). Advertising copy is carefully reviewed but publica- © 1989 The Florida Bar, Postmaster: Send address 
‘Subscriptions: Florida Bar members receive the _ tion herein does not necessarily imply endorsement of changes to The Florida Bar Journal, Tallahassee, - 

Journal as part of their annual dues payment. Non- _—any product or service offered. Advertising rate card Florida 32399-2300. 


THE FLORIDA BAR JOURNAL/JANUARY 1989 


| : 


For starter homes and dream houses, 
more than 800,000 families every year 
turn one way for title insurance. 


Commonwealth. 


On June 19, 1876, Martha Morris bought a. 
town house in Philadelphia and the first title 
insurance policy written in this country. It was 
issued by Commonwealth. 

- One hundred and twelve years later, 
people still turn to us for the same reasons 
Martha Morris did. Personal attention and solid 
protection. 

Through today’s network of nearly 200 
branch offices, 5,000 agents and 10,000 approved 
attorneys, you get personal attention from profes- 
sionals who know your local community. 


Through today’s assets of more than $300 
million and a soundness revealed in all key 
measures of financial strength, you get the solid 
protection that makes you feel truly at home. 

When you are buying a town house—or a 
country manor—let Commonwealth open the 
door to service and security. 


COMMONWEALTH 
LAND TITLE INSURANCE COMPANY 
. A Reliance Group Holdings Company 


Florida-Caribbean Regional Office . 
1901 West Colonial Drive, Orlando, FL 32804 
(407) 425-6121 FL WATS (800) 432-8518 
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PRESIDENT'S PAGE 


Professionalism and the 


When Is Enough Enough? 


e have just finished an ardu- 
ous campaign. A campaign 
filled with acrimony. Amend- 
ment 10 failed as it should 
have. It was a victory for the citizens of 
Florida. Amendment 10 was portrayed by 
its proponents as a doctor/lawyer issue. It 
was mischaracterized from the beginning. 
The medical profession does have a prob- 
lem. The problem, however, is with the 
insurance industry, not the legal profession. 
Amendment 10 was a misprescribed rem- 
edy. The public saw it for what it was. 
When tempers cool, we should in the 
spirit of cooperation, offer our time and tal- 
ent to the doctors of this state in an attempt 
to find a solution to the insurance prob- 
lem. In this regard, I have written the 


president of the Florida Medical Associa- — 


tion suggesting that we work together as 
professionals toward a reasonable solution. 
We must do everything within our power 
to avoid such a destructive and unproduc- 
tive confrontation in the future. If ihe 
doctors are not receptive to our offer of as- 
sistance, at least we can take comfort in the 
fact that we tried. 

There are lessons to be learned from the 
Amendment 10 experience. While the vic- 
tory was by a comfortable margin, it 
certainly was not a landslide. Throughout 
the campaign, the press and public, though 
generally united behind us in our opposi- 
tion to Amendment 10, called for mean- 
ingful reform in certain areas of tort law, 
suggesting that we take the lead in the move- 
ment for reform. The question that logically 
follows is did we listen or, did we accept 
the defeat of Amendment 10 as a mandate 
that the status quo is acceptable? As part 
of my continuing series on professionalism, 
I would like to discuss one aspect of the 
criticism I received as I spoke in opposition 
to Amendment 10: The contingent fee and 
perceived abuses. 

It has been said poets have their fingers 
on the public pulse. Carl Sandberg wrote: 


Contingent Fee: 


by Rutledge R. Liles 


“When the lawyers are through 
What is there left, Bob? 
Can a mouse nibble at it 
And find enough to fasten a tooth in?” 


The Lawyers Know Too Much (1951). 


Judging from the many comments I re- 
ceived during the past several months, the 
contingent fee, or perhaps more accurately, 
the size of the percentage of fee that it often 
generates, causes considerable hostility 
among the public. They constantly hear and 
read of lawyers retaining 40 percent to 45 
percent of a damage award as a fee which, 
after adding costs, results in less than half 
of the award finding its way to the client. 
This distribution creates the impression of 
greed. While there is a logical explanation 
for the necessity of the contingent fee, it is 
usually lost in emotion. Most people only 
read about it — they do not experience it 
first hand. In my opinion, those who chal- 
lenge the contingent fee do not understand 
it. Neither do they appreciate the fact that 


the contingent fee provides access to the 
courts to redress wrongs where might 
otherwise be denied. 

In personal injury cases, the injured per- 
son, faced with lost wages, mounting 
medical bills and an uncertain future, is not 
in a position to pay a retainer, incur fees 
or even finance the investigation and prepa- 
ration of a case. The inability to pay, absent 
a contingent fee, would effectively close the 
doors to justice or otherwise force the in- 
jured party to accept less than the claim is 
reasonably worth. Accordingly, the contin- 
gent fee provides the only practical means 
by which one having a claim against an- 
other can economically afford, finance and 
obtain the services of a competent lawyer 
to prosecute the claim. Similarly, it creates 
a res from which the fee may be satisfied. 

How, then, do lawyers set the contingent 
fee? At the outset the contingent fee must 
be sufficient to cover all services known and 
unknown or unanticipated. At the time of 
entry into the contract the extent of serv- 
ices required and an accurate assessment of 
the attendant risks cannot be forecast with 
precision. The experienced lawyer has a 
pretty good “feel” for the risk and time com- 
mitment, but there are too many unknowns. 
Accordingly the fee, when set, is designed 
to cover the ultimate and unanticipated. 
Once explained, I seriously doubt that any- 
one would dispute the philosophy behind 
the contingent fee concept. It is the appli- 
cation of the concept on a case-by-case basis 
that causes the perceived — and sometimes 
real — problem. And it is in the context 
of professionalism and of monitoring legiti- 
mate criticism that we must reexamine the 
applied philosophy of the contingent fee. 

Our Rules of Professional Conduct con- 
tain the general standard for setting con- 
tingent fees [4-1.5(F)(4)(b)1]. They establish 
a presumption that fees in an amount above 
the standard will be clearly excessive. They 

_ do not say that the stated fee, however, is 
that which must be charged in every case. 
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It serves only as a maximum guide. A law- 
yer may charge less. 

Experienced trial lawyers will tell you that 
while there may be cases that ultimately jus- 
tify a 40 percent contingent fee — complex 
products liability and medical malpractice 
— there remain many, many cases that 
clearly do not. They will further tell you 
that even in the complex case there will be 
situations where the contracted fee should 
be reduced. And yet, 40 percent appears to 
have become the standard. Whether it has 
become the standard because of “referral” 
fees and “brokering” or because the rules 
provide for its acceptability, or both, is not 
clear. What is clear, however, is that in given 
situations it can be unreasonable. 

Drawing upon personal experience, I re- 
call a time when one-third and even less 
was the “standard” fee. Over the years, it 
began to move upward into the 40 percent 
range with some lawyers charging even 
more. Obviously, there are individual ex- 
ceptions and yet even the rule authorizes 
“40 percent of any recovery up to $1 mil- 
lion . . .” without regard to the complexity 
of the subject matter or clarity of the liabil- 
ity picture. Some lawyers have obviously 
interpreted this as a-license to charge the 
full 40 percent even though, on a case-by- 
case basis, it may not be justified. 

What has caused this evolution from a 
fractional percentage of the recovery to one 
approaching an equal partnership? No 
doubt the complexity of the litigation has 
been one of the causes. Twenty years ago, 
products liability litigation was in its infancy 
and medical malpractice cases were virtu- 
ally unknown. The primary caseload of a 
lawyer focused on automobile accidents. 
Then came “no-fault,” increased product com- 
plexity, greater consumer awareness of, and 
demands for, manufacturing responsibility 
and, ultimately, the-medical negligence case. 
“No-fault” removed the day-to-day cases 
which covered office overhead from con- 
sideration with the complex cases adding 
a new dimension of risk, difficulty and ex- 
pense. 

The run of the mill automobile case could 
be handled with little risk from the stand- 
point of exposure for costs (they were 
minimal) and lawyer time (we interviewed 
the eye witnesses and police officer, picked 
a jury in the morning and had a verdict 
by 6:00 p.m.) Because of the relative sim- 
plicity, the lawyer was able to warehouse 
a greater caseload. Today, one complex case 
may involve significant expense. with a requi- 
site reduction in caseload due to the com- 
mitment’ of time required in the prosecution. 
The risk, rather than being spread..over 
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many cases, is spread over but a few. 

Another possible cause of the continued 
upward trend in contingent fees, however, 
maybe the appearance of “brokering” or the 
“referral” concept: The lawyer who devotes 
his or her energies to obtaining the cases, 
keeping those with little complexity and 
clear liability and brokering the remaining - 
difficult cases for a “referral” fee. 

There was a time when our rules prohib- 
ited referral fees — period. The referring 
lawyer’s entitlement to a fee was measured 
by effort and contribution.and not by an 
automatic percentage. “Referral” fees, as 
such, were unethical. Increasingly, the rule 
went without observance or enforcement. 
The name of the referring lawyer was shown 
on the pleadings as “co-counsel.” The law- 
yer occasionally attended hearings or client 
conferences for show, papers were shuffled 
to show activity and involvement and the 


Experienced trial 


lawyers will tell you 
that while there 
may be cases that 
ultimately justify a 
40 percent 
contingent fee... 
many clearly — 
do not 


referring attorney received 50 percent of the 
fee. 

Enforcement of the rule became a joke. 
So much so that it was changed to provide 
for an automatic 25 percent referral fee al- 
though, technically, the rule now refers to 
the referring lawyer as “the lawyer assum- 
ing secondary responsibility.” (4- 
1.5(F)(4)(d)2) The change in the rule was 
a codification of the philosophy that if we 
cannot prohibit it, let’s at least. limit it. Ac- 
cordingly, the rule sanctions a “referral fee” 
of 25 percent without regard to. the actual 
effort of the referring attorney. The rule is 
too easy to abuse. Those who ignored the 
previous rule against referral fees certainly 
have no compunction against misrepresent- 
ing the degree of involvement of the referring 
lawyer “assuming secondary responsibility.” 
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Accordingly, 50-50 fee splits still prevail not- 
withstanding the rule. As several lawyers 
have told me: “If I don’t do it, someone 
else will.” 

There are those who will argue that the 
referral fee is good or at least acceptable 
because it encourages the inexperienced law- 
yer to place the case in the hands of the 
more experienced and skilled practitioner, 
which ultimately benefits the client. While 
that argument may have threshold appeal, 
there are those who argue that it is illogical 
and must fail upon closer analysis. 

First, the argument that the referral 
places the case in the hands of the more 
experienced and skilled lawyer begs the ques- 
tion. There is no question that initially some 
cases that would have been referred might 
remain with the less skilled attorney. Ulti- 
mately, however, I believe that competition 
would prevail with the marketplace taking 
care of itself. The inexperienced and un- 
skilled lawyer would either have to improve 
or suffer the continuing consequences of liti- 
gating against a more skilled and experi- 
enced advocate. Additionally, there would 
be the risks of malpractice and disciplinary 
action for incompetence. 

Second, I think that in some instances 
the brokering of cases encourages advertis- 
ing. Surely, there will be those who both 
advertise and personally handle, rather than 
refer, the cases that result from advertising. 
It would be interesting to know, however, 
how many advertisers “broker” rather than 
handle the cases. Stop “brokering” and “re- 
ferral fees” and you might see a reduction 
in advertising. It loses its appeal and pro- 
ductivity. How can you justify the large 


advertising budget when you are not capa- 
ble of or willing to handle the case yourself 
but cannot get paid for referring it else- 
where? 

Third, and perhaps most significant, I 
believe that brokering results in a higher 
contingent fee. It must in order to protect 
the attorney who is taking the primary risk 
for prosecuting the case. Assume hypotheti- 
cally that the lawyer who receives a referral 
signs the case for a 40 percent contingent 
fee. That lawyer is then obligated, under 
the referral arrangement, to pay perhaps as 
much as 50 percent of that fee to the refer- 
ring attorney. Under those circumstances, 
the lawyer handling the case is actually re- 
ceiving 20 percent for the work performed. 
If it is economically feasible for the lawyer 
taking the risk to handle the case for a 20 
percent fee, would it not be equally feasible 
for the attorney to handle it on a 20 per- 
cent basis absent a referral fee? Can anyone 
really dispute the fact that if you do away 
with referral fees, the contingent fee could 
be reduced all to the benefit of the client 
— not to mention the benefit to our pro- 
fession? 

In sum, we are faced with some tough 
decisions. We — or rather the public — 
have survived an attempt to create a con- 
stitutional amendment limiting noneconomic 
damages. During the dialogue over Amend- 
ment 10, the contingent fee and its perceived 
windfalls and injustice came more sharply 
into focus. Rumor now has it that the next 
proposed amendment will address the con- 
tingent fee. 

In many respects, those who propose 
change offer legitimate reasons. While there 


Constitution “Set in Granite” 

Although I am not an attorney, I do oc- 
casionally read the Bar Journal. I would 
like to take issue with Judge Hatchett’s ar- 
ticle, “The ‘Living’ Constitution.” There is 
nothing “élastic” or “living” in the United 
States Constitution. It is an agreement be- 
tween people that was carved in granite. Its 
only elasticity is a figment of the imagina- 
tion of the liberal people of this nation. Sup- 
port of this philosophy is the right of indi- 
viduals. A judge is not an individual. He 
resigns this society when he becomes a pub- 
lic servant, and swears to uphold the Con- 
stitution. 

For a judge to rule on the law of the 
land on the basis of his individuality should 


be an impeachable offense. The constitu- 
tion was not written to uphold the moral, 
economic, or social structure of this nation, 
rather to protect the individual rights of in- 
dividuals against the great power of the 
masses, that includes liberals and conserva- 
tives, blacks, whites, or Jews. If the rights 
of the individual are protected then the rights 
of all the people are protected. If the rights 
of the people (plural) are protected over the 
rights of the individual, then we have a to- 
talitarian government. The rights of people 
can only mean the rights of some people 
at the expense of others, and that is un- 
American. 

RICHARD S. LEvy 
Fort Myers 


are many lawyers who voluntarily adjust 
their fees to the benefit of the client, there 
are abuses. Wouldn't it be more responsi- 
ble — more professional — to deal with 
the abuses ourselves than to invite, through 
inattention, others to do it for us? 

One item that must receive attention as 
we review the issue is “brokering” and “re- 
ferral fees.” In my opinion, we should go 
back to the old rule. But, if we do, we must 
enforce it and we must penalize, its abusers. 
Contingent fees can be lowered in the ab- 
sence of referral fees. 

Referral fees, however, are only part of 
the problem. While it is easy to defend the 
philosophy of the contingent fee, it is im- 
possible to defend its abuses. We must as 
professionals address these abuses and the 
process must start in our own individual 
practices. The contingent fee should be rea- 
sonable under the circumstances of the given 
case. The contracted fee should be a guide 
and not a mandate. 

It has been accurately said, in justifica- 
tion of the contingent fee, that it is the “poor - 
man’s key to the courthouse.” Profession- 
alism, however, demands that we be ever 
mindful that keys are made of brass — not 
solid gold.0 


Author’s Note: Referral and contingent fees 
cannot receive the complete treatment they 
deserve in the space provided. I would ap- 
preciate your comments. What should we 
as a profession do? How can we best moni- 
tor the issue and avoid outside intervention? 
How do you feel about “referral fees” and 
“brokering”? Should we seek changes? What 
should they be? 


Setting It Straight 

The article by Barry S. Franklin, “An Over- 
view of Judicial Disqualification in Flor- 
ida,” which was published in the Novem- 
ber 1988 issue of the Journal, was reprinted 
from the April and May 1988 issues of The 
Florida Family Law Reporter, published by 
Matthew Bender. The Journal thanks 
Matthew Bender for allowing a revised ver- 
sion of the article to be published. 

The price of the book, No Fault Auto- 
mobile Accident Law, reviewed on page 68, 
November 1988 issue, is $85, not $185 as 
printed in error there. 
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All Malpractice Insurance Policies 
Look The Same, How 
You Decide Which One Best? 


Look closely. Go ahead. No matter how 
much you look, they appear the same. But, look 
beyond the policy itself. Look at the provider, 
and there you'll find the difference. There you'll 
find FLIG, the Florida Lawyers Indemnity 
Group, Inc. 

FLIG is directed by member lawyers and 
managed by experienced insurance professionals. 


A financially solid organization, FLIG limits its 
membership to lower-risk lawyers, allowing mem- 
bers to receive more competitive, stable premiums. 
And, FLIG is committed to aggressive risk man- 
agement to help prevent losses. 

So stop wrestling with look-a-likes. Take a 
good close look at FLIG. Call (904) 386-FLIG 
today. You'll be glad you did. 


FLORIDA LAWYERS INDEMNITY GROUP, INC. 


Call or write for an application (904) 386-FLIG, 3360 Capital Circle, N.E., Tallahassee, FL 32308 
P. O. Box 12099, Tallahassee, FL 32317-2099 FAX (904) 385-1657 
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EXECUTIVE DIRECTIONS: 


Survey Finds Public 
Views Lawyers More Favorably 


he Florida Bar embarked upon an 

ambitious public relations cam- 

paign on November 14. Three dif- 

ferent television spots were created 
to emphasize the volunteerism that lawyers 
perform in their everyday practices. Many 
of us know this is pro bono activity, either 
through an organized legal services group 
or individually. In order to determine the 
effectiveness of these television productions, 
the Bar asked a polling organization to con- 
duct a survey before their airing. One 
thousand and three Florida residents were 
interviewed in a random sample taken No- 
vember 12 and 13. The sample was balanced 
according to all known demographic fac- 
tors. The interviews were conducted by tele- 
phone, and the margin of error for the 
survey was plus or minus 3.1 percent with 
a 95 percent confidence level. 

The first area probed was overall favora- 
bility. The following responses were received: 
Very favorable (6 percent), favorable (54 per- 
cent), unfavorable (24 percent), very unfa- 
vorable (8 percent), and unsure (9 percent). 
By combining the very favorable and the 
favorable ratings into a single positive cate- 
gory and the unfavorable and the very un- 
favorable into a single negative category, 
a positive to negative ratio can be obtained 
that reflects the relative ratings. Using this 
approach, several points became apparent. 

Lawyers have a positive image in the state 
(60:32), and this rating is higher than has 
been found in past statewide surveys. Law- 
yers received the highest ratings from the 
18 through 29-year-olds (76:19); 30 through 
45-year-olds (65:30); working women 
(60:26); blacks (75:17); and in the Jackson- 
ville media market (70:24). The ratings for 
lawyers dropped significantly among those 
over 60 (50:35); males (55:37); and in the 
Tampa-St. Petersburg area (52:36). It is im- 
portant to note that there is no major dif- 
ference between the rating of lawyers from 
those who have used the services of lawyers 
(58:36) and those who have not (60:28). 


There were a number of questions asked 
about the image of lawyers. Some of the 
answers are quite disconcerting and verify 
the information received in the focus groups 
during the development of the television 
spots. Two different focus groups of 12 to 
15 individual citizens were asked to give their 
views about many different topics. During 
the hour and a half for each focus group, 
it became apparent that they were not aware 
of the amount of pro bono work done by 
attorneys, and that they had a feeling that 
lawyers were out merely to make money. 

This is somewhat verified in this report 
in that when given a statement and asked 
to agree or disagree, more than two-thirds 
of the respondents believed that lawyers are 
greedy and more concerned about money 
than their clients. At the same time, nearly 
three-fourths believe lawyers are important 
to the court system because they protect le- 
gal rights. The majority of the respondents 
believe lawyers are the legal watchdogs for 
innocent people. A strong majority believes 
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lawyers clog up the courts with unneces- 
sary lawsuits (65:30). 

There is a corresponding feeling from 
three-fourths of the respondents that law- 
yers encourage too many people to sue. On 
the criminal side, a large majority of all sub- 
groups that responded feel lawyers help crimi- 
nals. When asked the question what per- 
centage of lawyers would you say donate 
their time to provide free legal services to 
the community, there was an overwhelm- 
ing majority who felt that lawyers who do- 
nate their talents and training were the 
exception rather than the rule. 

There were also some questions asked con- 
cerning the respondents’ attitudes toward 
lawsuits in general. By a margin of two to 
one, the respondents felt that one major prob- 
lem is unnecessary lawsuits in the court sys- 
tem. There were no subgroups to disagree 
with that feeling. There is an interesting re- 
sponse to a statement in this part of the 
research that I find surprising. The state- 
ment was, “Without the threat of lawsuits, 
people would not be as careful as they 
should be about protecting others from 
harm.” A large majority of those polled feel 
there is a social value to the threat of a 
lawsuit. Interestingly, there is not a signifi- 
cant difference of opinion between people 
who have seen a lawyer in the past five years 
and those who have not. 

Surveyed respondents overwhelmingly 
agreed the jury system is the best way to 
protect our rights and solve disputes. A ma- 
jority of the respondents in every subgroup 
strongly agree with the statement, “While 
the jury system may not be perfect, it is the 
best way to protect our rights and solve dis- 
putes.” 

During the interviews respondents were 
asked to state their experience with the le- 
gal system. In the last five years 49 percent 
of the respondents said they had seen a law- 
yer on a professional basis. The subgroup 
most likely to have seen a lawyer included 
the 46-to-60-year-olds, those earning between 


3 
ity 2 
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$35,000 and $50,000, and those earning 
more than $50,000. The subgroups that were 
less likely to see an attorney were the 18-to- 
29-year-olds, those earning less than $15,000, 
and blacks. The main reason people saw 
attorneys were either for some type of civil 


litigation or divorce. In the category of . 


“other” (52 percent), it seemed the main rea- 
son for seeing an attorney was either to 
obtain a will or to buy or sell a piece of 
property. 

In attempting to find out how the respon- 
dents reacted to their attorneys, the ques- 
tion was asked, “Hew would you rate your 
experience with your lawyer? Would you 
Say it was very positive?” (51 percent); “some- 
what positive?” (31 percent); “somewhat nega- 
tive?” (8 percent); “very negative?” (7 
percent); “unsure?” (2 percent). As you can 
see, there was a strong positive reaction by 
people to their personal experiences with 
a lawyer (82:15), with a majority giving the 
experience a very positive rating (51 per- 
cent). 

A followup question was, “How would 
your rate your lawyer’s fees for that serv- 
ice? “Would you say they were too expen- 
sive?” (32 percent); “about what you ex- 


pected to pay?” (56 percent); “low consid- 
ering the service?” (7 percent); “unsure?"(5 
percent). You will note that while one- 
third of the respondents felt the attorney’s 
fee was too expensive, the majority felt that 
it was fair. 

The consultants who conducted the study 
have conducted statewide polls on matters 
affecting the legal system in prior years. They 
say the overall favorability of lawyers as a 
profession is somewhat higher than observed 
in other surveys. The report states that half 
the people surveyed reportedly had visited 
a lawyer in the last five years. Of these re- 
spondents, 83 percent report that they had 
a positive experience. The data seem to in- 
dicate that the respondents viewed their per- 
sonal experiences in a more positive man- 
ner than they view the concept of “the law- 
yer.” It is also noteworthy that having a 
personal experience with a lawyer was not 
a significant factor in the examination of 
attitudes concerning lawyers, lawsuits, and 
the jury system. “This data means that atti- 
tudes concerning the profession are not an- 
chored to personal experience. Since the 
attitude is not a creation of experience, at- 
titudes may be altered.” 


Private Banking 
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The report concludes that there are posi- 
tive and negative sides to lawyers. The posi- 
tive side is that the respondents support the 
jury system, feel the threat of lawsuits serves 
a useful function, and believe lawyers pro- 
tect individual rights. On the negative side, 
people believe that our institutions are not 
working as designed—these include Con- 
gress, the legislature, and the court system. 
They feel lawyers are contributing to clog- 
ging the system, and this is an important 
influence on their image of lawyers. Sec- 
ondly, people want wrongdoers to be 
punished. There is a strong feeling that law- 
yers help criminals avoid punishment and 
this is another factor that contributes to the 
negative perception of attorneys. 

There will be a followup survey after the 
three-week campaign is concluded as well 
as a survey strictly on the T.V. spots them- 
selves. Through all of these efforts we hope 
to find some way to help the public better 
understand and have a better feeling for the 
system and be more supportive. However, 
the best and most effective way to improve 
our image is to serve the public with the 
highest degree of professionalism. Our pro- 
fession deserves nothing less.0 
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Uncontroverted 


Mitigating 


Evidence Florida 
Capital Sentencings 


n a line of cases commencing 
with Lockett v. Ohio, 438 U.S. 
586 (1978), the United States 
Supreme Court has held that 
the sentencer at the conclusion of 
a capital trial may not refuse to con- 
sider, or be precluded from consid- 
ering, any relevant mitigating evi- 
dence offered on behalf of the 
defendant.! The policy underlying 
Lockett and its progeny is that the 
death penalty is so profoundly dif- 
ferent from all other punishments 
that an “individualized decision” is 
essential in every capital case.? One 
of the hallmarks of individualiza- 
tion is the proper consideration of 
evidence tending to show positive 
character traits or special circum- 
stances leading to the crime. 

While the Supreme Court con- 
sistently has reaffirmed this basic 
principle,? it also has held that a 
capital sentencer remains free to give 
mitigating evidence whatever weight 
is deemed fit.4 This qualification to 
the Lockett doctrine has injected con- 
siderable confusion into the evalu- 
ation of mitigating evidence. On one 
hand, the capital sentencer must 


by Robert Craig Waters 


With a vaguely defined 
trifurcated system of — 


capital trials, Florida 


has struggled with 


limited success to 


implement the spirit of 
Lockett. During the 
penalty phase of capital 


trials, evidence frequently 


is presented that goes — 


unchallenged and 


unrebutted by the state 


consider such evidence; on the other 
hand, it is free to give the evidence 
no weight at all, apparently with un- 
fettered discretion. The Supreme 
Court has overlooked the fact that 
in many cases there is no meaning- 
ful difference between refusing to 
consider mitigating evidence and giv- 
ing it no weight. 


The Problem in Florida 

In Florida, the Supreme Court’s 
ambiguous pronouncements about 
mitigating evidence has led to spe- 
cial problems. With a vaguely de- 
fined trifurcated system of capital 
trials,5 Florida has struggled with 
limited success to implement the 
spirit of Lockett. During the pen- 
alty phase of capital trials, evidence 
frequently is presented that goes un- 
challenged and unrebutted by the 
state. Yet Florida trial and appel- 
late courts have shown reluctance 
to acknowledge such evidence.’ Part 
of this reluctance may stem from 
a belief that a trial judge should be 
afforded great discretion in deter- 
mining the credibility of witnesses,® 
and that the trial court’s findings 
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should be viewed with a presumption of 
correctness.° 

While a certain degree of latitude should 
be accorded any finder of fact, the Lockett 
line of cases strongly suggests that definite 
limits must be imposed when the evidence 
in question is mitigating and is presented 
during the sentencing phase of a capital trial. 
This conclusion is reinforced by the impor- 
tant role theoretically accorded mitigating 
evidence during appellate review of Florida 
capital cases. Under Florida law, for in- 
stance, a finding of valid mitigating evidence 
that outweighs aggravating factors may re- 
sult in an order that the trial court resentence 
the defendant to life in prison. 

More significantly, when a jury recom- 
mends life in prison during the penalty 
phase, the judge may not override the jury 
unless there is an absence of mitigating evi- 
dence in the record that could support a 
reasonable finding that death is inappro- 
priate.!° Under this so-called Tedder'' stan- 
dard, the recommendation of the jury is 
something more than advisory. Indeed, the 
Florida Supreme Court has used Tedder to 
reverse the great majority of cases in which 
a judge overrode the capital jury’s recom- 
mendation of life in prison. !2 

This fact alone suggests that judges should 
not have unlimited discretion to ignore un- 
controverted mitigating evidence in a Flor- 
ida capital trial. By permitting judges such 
latitude, Florida’s appellate courts violate 
the principle that capital sentencings should 
be individualized. They effectively allow trial 
judges to “stack the deck” by refusing to 
find any mitigating evidence even when it 
exists and is uncontroverted. Moreover, 
Florida long has adhered to a common- 
law rule that certain kinds of uncontroverted 
evidence may not be wholly discounted by 
a trial court. Combined with the dictates 
of Lockett, this rule imposes an obligation 
on Florida appellate courts to recognize that 
certain kinds of uncontroverted mitigating 
evidence always must be weighed. 


Uncontroverted Testimony 
in Florida 

Florida follows a rule that, when uncon- 
troverted evidence consists of facts that are 
not illegal, improbable, unreasonable or con- 
tradictory, it may not be wholly disregarded, 
but should be accepted. as proof of the is- 
sue.'3 This is true even if the testimony is 
from a witness interested in the outcome.!4 
However, although the court is bound to 
accept undisputed statements of fact, there 
no corresponding obligation regarding un- 
disputed statements of opinion.!5 The trier 
of fact is “never bound by mere conclusions 


expressed by the witnesses or by inferences 
drawn by them from the facts, but may give 
this type of testimony such weight as the 
circumstances shall justify.'® 

Florida’s adherence to this rule, which ap- 
pears to be accepted by a majority of 
jurisdictions,'’ rests partly on an estoppel 
theory. During a judicial proceeding, a 
party’s failure to impeach, question or in 
any way dispute factual testimony of the 
opposing party’s witness may be taken as 
a concession of its trust.!® In effect, uncon- 
troverted factual testimony that is not 
improbable becomes “received by consent,”!9 
and the opposing party thus has an obliga- 


tion to rebut or discredit. At least six other - 


jurisdictions join Florida in this view.” 
Because this estoppel theory imposes an 


Robert Craig Waters, Tallahassee, re- 
ceived his J.D. with honors from the Uni- 
versity of Florida College of Law in 1986 
and his A.B. with honors from Brown 
University in 1979. He was an editor on 
the University of Florida Law Review, 
national student editor of the ABA Stu- 
dent Lawyer magazine, and a journalist 
with the Gannett Newspapers of Flor- 
ida from 1979 to 1983, serving as capi- 
tol correspondent during 1982 and 1983 
sessions of the Florida Legislature. 


obligation to assail uncontroverted evidence, 
special problems are raised when the op- 
posing party lacks the ability to do so. For 
instance, when the evidence in question con- 
stitutes hearsay admissible under one of the 
“unavailable witness” exceptions, the oppos- 
ing party may be unable either to. rebut or 
discredit. In such circumstances, other ju- 
risdictions recognizing a rule similar to 
Florida’s have held that the trier of fact is 
not bound to believe the evidence in ques- 
tion, even if it is wholly factual in nature.?! 
This qualification is consistent with the es- 
toppel theory underlying Florida’s rule. 

Yet another problem arises when the un- 
controverted testimony in question is used 
to meet a particular burden of proof, such 
as that needed to sustain a directed verdict. 
Generally, Florida courts have recognized 
that uncontroverted testimony establishes 
only the facts it contains.2? These facts, in 
turn, must be of sufficient weight to meet 
the burden of proof required if a party re- 
lies entirely on uncontroverted evidence.” 
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Uncontroverted Evidence 
in Capital Sentencings 

Although the common law rule outlined 
previously would apply with equal vigor to 
a capital sentencing, two additional factors 
come into play in that setting that require 
special consideration. First is the Lockett 
doctrine, which accords a special role to 
mitigating evidence. Second is Florida’s statu- 
tory requirement that a judge, when sen- 
tencing the defendant to death, must issue 
written findings explicitly finding that in- 
sufficient mitigating factors exist to out- 
weigh aggravating factors.” 

When read together, Lockett and the 
death penalty statute impose a duty on every 
sentencing judge to recognize and weigh 
every mitigating factor urged by the defense 
and established by uncontroverted factual 
evidence in the record. If the judge does 
otherwise, the sentence he imposes is not 
“individualized” within the meaning of the 
Lockett line of cases, since the judge effec- 
tively has failed to consider mitigating evi- 
dence within the statutory framework. 
Florida’s common law rule regarding un- 
controverted evidence, in turn, accentuates 
the judge’s Lockett obligations. Acting as 
the final trier of fact for aggravating and 
mitigating evidence, the Florida sentencing 
judge is bound to accept uncontroverted miti- 
gating evidence that is factual in nature and 
not improbable. 

Nevertheless, the Florida courts have ex- 
hibited reluctance to recognize such evidence. 
In Echols v. State, 484 So.2d 568, 575-576 
(Fla. 1985),25 for instance, the Florida Su- 
preme Court brushed aside the problem af- 
ter first regretting the fact that Lockett 
“encourages the introduction of evidence 
vnich, in the context of the case, carries 
very little weight.” The Echols court then 
announced in sweeping terms that a Flor- 
ida judge, even when he fails to find any 
mitigating factors in the evidence presented 
by an accused, still is presumed to have en- 
gaged in a proper weighing process: 
Part of the difficulty is semantic. Technically, 
a trial judge does not reject evidence which is 
considered in mitigation. Instead, the trial judge 


finds that its weight is insufficient to overcome 
the aggravating factors.”’ 


This pronouncement effectively creates 
an exception to the Lockett doctrine that 
the Supreme Court may not have antici- 
pated. Under the Echols rationale, a Flor- 
ida judge can reject and ignore significant 
mitigating evidence, yet he is presumed to 
have complied with Lockett unless he ex- 
plicitly limits his consideration of mitigat- 
ing factors. In this way, the Florida Supreme 
Court risks converting the sentencing phase 


: 


of a capital trial into a mere search for the 
single aggravating factor needed to justify 
the death penalty. The individualization re- 
quired by Lockett, resting as it does on the 
mandatory evaluation of mitigating evi- 
dence, is easily overlooked in such a scheme. 

Indeed, this approach to the Lockett doc- 
trine may be viewed as only another mani- 
festation of what the Florida Supreme Court 
has characterized as a “mere presentation” 
standard. Under this now defunct standard, 
the Florida Supreme Court previously held 
that the mere presentation of mitigating evi- 
dence at the sentencing phase was sufficient 
to satisfy Lockett. Beyond that, there was 
no obligation to find any mitigating factors 
whatsoever, no matter what evidence the 
accused presented. By merely hearing such 
evidence, the trial judge created a pre- 
sumption that he had fulfilled his obliga- 
tion to individualize the sentence. Predict- 
ably, this approach met with disapproval 
from the Supreme Court. 

In Hitchcock v. Dugger, 107 S.Ct. 1821 
(1987), the Supreme Court reversed a capi- 


tal sentence even though the trial court per- | 


mitted the defendant to present and argue 
a variety of nonstatutory mitigating evi- 
dence. When it sustained Hitchcock’s death 
sentence, two of Florida’s justices explicitl 
had stated that : 
[T]he record refutes the contention that Hitch- 


cock was deprived of presentation or considera- 
tion of nonstatutory mitigating circumstances. 


His counsel both presented and argued nonstatu- 


tory mitigating circumstances.” 

On appeal from a collateral challenge, how- 
ever, the Supreme Court rejected this “mere 
presentation” standard, and held that the 
sentencer not only must hear, but also must 
not refuse to weigh or be precluded from 
weighing the mitigating evidence presented.” 
In Hitchcock, the error occurred when the 
trial court made statements suggesting that 
he was confining his and the jury’s review 
to a limited list of mitigating factors included 
in the death penalty statute itself. 

There thus can be little justification for 
the sweeping pronouncement in Echols that 
a Florida judge is presumed to have weighed 
all uncontroverted mitigating evidence pre- 
sented, even when he finds no mitigating 
factors at all. To say so turns Lockett on 
its head, requiring resentencing only where 
the judge is candid enough to state on the 
record that he is improperly limiting his or 
the jury’s consideration of mitigating fac- 
tors. Yet this statement in Echols presum- 
ably remains good law, except where there 
is a patent Hitchcock violation.>! 

Echols notwithstanding, the failure to rec- 
ognize valid mitigating evidence is no less 


a violation of Lockett because the judge si- 
lently refuses to recognize it then if he ver- 
bally does so. This is especially true when 
the mitigating evidence in question is un- 
controverted, since Florida has held that 
such evidence is “received by consent” when 
factual in nature and not improbable. By 
permitting trial courts to ignore such evi- 
dence, Florida not only undermines the in- 
dividualization required by Lockett, but ig- 
nores the established tenets of its own com- 
mon law. In any event, the rationale of 


Echols now stands on infirm footing. Both 
Hitchcock and the Florida Supreme Court’s 
recent cases interpreting it}? suggest that 
prosecutors and judges proceed on an in- 
firm footing if they rely on a presumption 
that permits trial judges to ignore uncon- 


Conclusion 


For defense attorneys, the evolving con- 
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troverted mitigating evidence. aS 
= 


argue all available mitigating evidence dur- 
ing the penalty phase, statutory or oth- 
erwise.>3 When the judge silently refuses to 
recognize and weigh uncontroverted factual 
mitigating evidence, defense counsel should 
argue on appeal that both the Lockett line 
of cases and Florida common law have been 
violated. Counsel’s obligation is especially 
compelling when the judge decides to over- 
ride a jury recommendation of life in prison, 
since an override is improper where suffi- 
cient mitigating evidence exists to render 
the jury recommendation reasonable. 

For prosecuting attorneys, Florida com- 
mon law imposes an obligation to controvert 
mitigating evidence presented by the defense. 
Failure to do so may result in this evidence 
being “received by consent.” As a result, the 
trial judge may be dutybound to recognize 
and weigh such evidence, or risk reversal 
on appeal. In the event of a jury recom- 
mendation of life, failure to provide the 
judge a valid reason to discount such evi- 
dence could mean that the death penalty 
must be deemed inappropriate under the Ted- 
der standard. In some close cases, the failure 
to refute could mean that a life sentence 
must be imposed even though death other- 
wise would have been appropriate. 

Finally, the policy announced in Lockett 
and elaborated in Hitchcock establishes a 
clear obligation for Florida judges to rec- 
ognize and weigh all valid mitigating evi- 
dence presented during the sentencing phase 
of a capital trial. Appellate courts do vio- 
lence to the principle of individualized capi- 
tal sentencing by permitting trial judges, 
through the simple expedient of silence, to 
ignore valid and uncontroverted mitigating 
evidence. When such evidence is on the face 
of the record, the obligation to recognize 
and weigh. it is all the greater. While Lock- 
ett unquestionably is violated by the explicit 
refusal to weigh mitigating evidence, it is 


no less subverted when the same result. is 
achieved tacitly. 

The best remedy is for the Florida Su- 
preme Court to recognize that, when a trial 
judge’s findings completely ignore valid un- 
controverted mitigating evidence and do not 
offer a good explanation, it will be presumed 
that this act violated Lockett. Harmless er- 
ror analysis* still may be applied where ag- 
gravating factors clearly outweigh any 
mitigating factors that could have been 
found. However, in the case of a jury over- 
ride, the Tedder standard itself would 
require resentencing, since the jury’s advi- 
sory opinion may have been based on the 
mitigating evidence ignored by the judge. 
Finally, by imposing an obligation to rec- 
ognize and explicitly weigh uncontroverted 


Failure to refute 
could mean a life 
sentence must be 
imposed even 
though death ... 
would have been 
appropriate 


mitigating evidence, the Florida Supreme 
Court may discourage ill-founded jury over- 
rides that result in automatic direct appeals, 
constitute a substantial percentage of the 


court’s docket,>5 and overwhelmingly result 
in 


1438 U.S: at 604-05 (court may not be pre- 
cluded from considering mitigating evidence); -Ed- 
dings v. Oklahoma, 455 U.S. 104, 114-15 (1982) 
(court may not refuse to consider mitigating evi-" 
dence). 

2438 U.S. at 604-05. 

3 E.g., Hitchcock v. Dugger, 107-S.Ct. 1821 
(1987); Skipper v. South Carolina, 476 U.S. 1 
(1986). 

4455 U.S. at 114-15. 

5 Florida capital trials consist of a guilt phase, 
a penalty phase during which the jury hears miti- 
gating and aggravating evidence and returns an 
“advisory” sentence, and a sentencing phase dur- 
ing which the judge actually imposes sentence. 
See Fria. Stat. §921.141 (1985). This statutory 
scheme was the result of a last minute compro- 
mise between Florida House and Senate lead- 
ers, who were at an impasse over the exact 
method of sentencing. The House had adopted 
a plan submitted by Gov. Reubin Askew man- 
dating that sentencing proceedings be conducted, 
not before a jury, but before a three-judge panel; 
and this panel was to limit its inquiry and the 
evidence received to aggravating and mitigating 
factors specifically enumerated in the bill itself. 
Ehrhardt & Levinson, Florida’s Legislative Re- 
sponse to Furman: An Exercise in Futility?, 64 
J. Crim. L. & Criminococy 10, 14-15 & 15 n. 
56 (1973). The Senate, on the other hand, had 
adopted a plan calling for sentencing proceed- 
ings before a jury, which could consider any 
aggravating and mitigating factors is deemed ap- 
propriate; and the sentencing judge was bound 
by the jury’s recommendation. Jd. at 15 & 15 
n. 56. The version that became law was a be- 
lated compromise hurriedly adopted by a con- 
ference committee. Id. at 15. 

6 E.g., Hitchcock, 107 S.Ct. 1821 (testimony 
about family background and rehabilitative po- 
tential); Rogers v. State, 511 So.2d 526 (Fla. 
1987) (testimony that defendant was good fa- 
ther, husband and provider). See infra, note 7 
& cases cited therein. 

7 E.g., Rogers v. State, 511 So.2d 526 (Fla. 
1987); Echols v. State, 484 So.2d 568, 576 (Fla. 
1985). The Florida Supreme Court’s reluctance 
to recognize uncontroverted mitigating evidence 
has prompted several dissents written or coautho-- 
red by Chief Justice Parker Lee McDonald and 
Justice Ben Overton. E.g., Brown v. State, 473 
So.2d 1260, 1271 (Fla. 1985) (McDonald & Over- 
ton, JJ., concurring in part, dissenting in part); 
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Doyle v. State, 460 So.2d 353, 358-59 (Fla. 1984) 
(Overton & McDonald, JJ., concurring in part, 
dissenting in part); Fitzpatrick v. State, 437 So.2d 
1072, 1079 (Fla. 1983) (McDonald & Overton, 
JJ., concurring in part, dissenting in part); Harich 
v. State, 437 So.2d 1082, 1087 (Fla. 1983) 
(McDonald, J., concurring in dissenting 
in part); Stevens v. State, 419 So.2d 1058, 1065 
(Fla. 1982) (McDonald & Overton, JJ., concur- 
ring in part, dissenting in part); Hitchcock v. 
State, 413 So.2d 741, 748-49 (Fla. 1982) 
(McDonald, J. concurring in part, dissenting in 
part). 

8 E.g., Echols, 484 So.2d at 575-76. 

9 See Caldwell v. Mississippi, 105 S.Ct. 2633, 
2641 (1985). 

10 Fead v. State, 512 So.2d 176, 178 (Fla. 
1987); Ferry v. State, 507 So.2d 1373, 1376 (Fla. 
1987). 

'!l Tedder v. State, 322 So.2d 908 (Fla. 1975) 
(judge may not override jury recommendation 
that was reasonable in light of mitigating evi- 
dence). 

12 See Mello & Robson, Judge Over Jury: Flor- 
ida’s Practice of Imposing Death Over Life in 
Capital Cases, 13 Fra. St. U.L. Rev. 31, 53-54 
(1985) (three quarters of all jury overrides are 
reversed on appeal). See Grossman v. State, No. 
68,096 (Fla. Feb. 18, 1988) (Shaw. J., specially 
concurring), slip op. at 31 (in 1986 and 1987, 
the Florida Supreme Court affirmed less than 
twenty percent of jury overrides). 

13 Hardwick v. State, No. 68,769 (Fla. Feb. 
4, 1988); Brannen v. State, 94 Fla. 656, 114 So. 
429 (1927); Levy v. Cox, 22 Fla. 546 (1886); Mer- 
rill Stevens Dry Dock Co. v. G & J Investments 
Corp., Inc., 506 So.2d 30 (Fla. 3d D.C.A. 1987); 
White v. Acker, 155 So.2d 176 (Fla. Ist D.C.A. 
1963); Kinney v. Mosher, 100 So.2d 644 (Fla. 
Ist D.C.A. 1958). 

14 Duncanson v. Service First, Inc. 157 So.2d 
696 (Fla. 3d D.C.A. 1963); Laragione v. Hagan, 
195 So.2d 246 (Fla. 2d D.C.A. 1967). 

15 Robertson v. Roberson, 106 So.2d 590 (Fla. 
1958). See Freund v. State, No. 70,565 (Fla. Feb. 
11, 1988), slip op. at 3. 

16 Bergh v. Bergh, 160 So.2d 145, 146 (Fla. 
Ist D.C.A. 1964). 

'7 At least twenty-seven jurisdictions, includ- 
ing Florida, place some limitations on the dis- 
cretion of a trial court to reject uncontroverted 
testimony. Stinson v. Acme Propane Gas Co., 
391 So.2d 659 (Ala. 1980); Rogge v. Weaver, 
368 P.2d 810 (Alaska 1962); McLarty Leasing 
System, Inc. v. Blackshear, 11 Ark. App. 178, 
668 S.W. 2d 53 (1984); Mann v. Columbia Pic- 
tures, Inc., 128 Cal. App.3d 628, 180 Cal. Rptr. 
522 (1982); Allen Kane’s Major Dodge, Inc., v. 
Barnes, 243 Ga. 776, 257 S.E.2d 186 (Ga. 1979); 
Gemmer v. Anthony Wayne Bank, 181 Ind.App. 
379, 391 N.E.2d 1185 (1979); Cosmopolitan Nat. 
Bank v. Cook County, 103 Ill.2d 302 (1984), 
82 Ill. Dec. 649, 469 N.E.2d 183; Walborn v. 
Stockman, 10 Kan. App.2d 597, 706 P.2d 465 
(1985); Hayes v. Hayes, 357 S.W.2d 863 (Ky. 
1962); Austin’s Quick Print v. Deferred Com- 
pensation Corp. of Louisiana, 415 So.2d 504 (La. 
App. 1982); Frey v. Montgomery Ward & Co., 
258 N.W. 2d 782 (Minn. 1977); Edwards v. Mid- 
State Paving Co., 300 So.2d 794 (Miss. 1974); 
Ewing v. Sargent, 87 Nev. 74, 482 P.2d 819 
(1974); Spingola v. Spingola, 91 N.M. 737, 580 
P.2d 958 (1978); Cohen v. Werner, 82 Misc.2d 
295, 368 N.Y.S.2d 1005 (N.Y. City Civ. Ct.), 
affirmed, 85 Misc.2d 341, 378 N.Y.S.2d 868 (N.Y. 


Sup. 1975); Thomas v. Thomas, 565 P.2d 722 
(Okla. App. 1976); Hughes v. Saco Casting Co., 
Inc., 443 A.2d 1264 (R.I. 1982); Johnson v. 
Painter, 279 S.C. 390, 307 S.E.2d 860 (1983); 
Cleveland Wrecking Co. v. Butler, 57 Tenn. App. 
570, 421 S.W.2d 380 (1967); Mack v. Moore, 
669 S.W.2d 415 (Tex. App. 1984); Super Tire 
Market, Inc. v. Rollins, 18 Utah 2d 122, 417 
P.2d 132 (1966); Hankerson v. Moody, 229 Va. 
270, 329 S.E.2d 791 (1985); In re New England 
Tel. & Tel. Co., 135 Vt. 527, 382 A.2d 826 (1977); 
State ex rel. Canada v. Hatfield, 163 W.Va. 548, 
258 S.E.2d 440 (1979); Ashraf v. Ashraf, 134 
Wis.2d 336, 397 N.W.2d 128 (1986), review de- 
nied, 135 Wis.2d 549, 403 N.W.2d 461 (1987); 
Douglas Reservoirs Water Users Association v. 
Cross, 569 P.2d 1280 (Wyo. 1977). 

18 Vilas v. Vilas, 153 Fla. 102, 13 So.2d 807 
(1943). 

19 Id. 

20 Braewood Convalescent Hosp. v. W.C.A.B., 
34 Cal.3d 159, 193 Cal. Rptr. 157, 666 P.2d 14 
(1983); Drake v. Harrison, 151 Ill. App.3d 1082, 
105 Ill. Dec. 66, 503 N.E.2d 1072 (1987); Walborn 
v. Stockman, 10 Kan. App.2d 597, 706 P.2d 465 
(1985); Ewing v. Sargent, 87 Nev. 74, 482 P.2d 
819 (1971); Cohen v. Werner, 82 Misc.2d 295, 
368 N.Y.S.2d 1005 (N.Y. City Civ. Ct. 1975); 
Ashraf v. Ashraf, 134 Wis.2d 336, 397 N.W.2d 
128 (1986), review denied, 135 Wis.2d 549, 403 
N.W.2d 461 (1987). 

21 E.g., Braewood Convalescent Hospital v. 
W.C.A.B., 34 Cal.3d 159, 193 Cal.Rptr. 157, 666 
P.2d 14 (1983); Cohen v. Werner, 82 Misc.2d 
295, 368 N.Y.S.2d 1005 (N.Y. City Civ. Ct. 1975). 

2 See Catlett v. Chestnut, 107 Fla. 498, 146 
So. 241 (1933). 

3 Id. 

% Fra. Stat. §921.141(3) (1985). 

25 Accord Porter v. State, 429 So.2d 293, 296 
(Fla.), cert. denied, 464 U.S. 865 (1983); Quince 
v. State, 414 So.2d 185, 187 (Fla.), cert. denied, 
459 U.S. 895 (1982). But see Hardwick v. State, 
No. 68,769 (Fla. Feb. 4, 1988). 

26 484 So.2d at 576. 

27 Id. 


28 Hitchcock v. State, 432 So.2d 42, 44 (Fla. 
1983) (McDonald & Overton, JJ., concurring). 
The defendant had presented evidence that as 
a child he had a habit of inhaling gasoline fumes, 
that he once had passed out after doing so, that 
thereafter his mind wandered, that he was one 
of seven children in a poor family, that his fa- 
ther had died of cancer, and that he had been 
a fond and affectionate uncle. 107 S.Ct. at 1823- 
24. 

2 The Florida Supreme Court, following Hitch- 
cock, consistently has reversed death sentences 
imposed under the “mere presentation” standard 
where there was explicit evidence that consid- 
eration of mitigating factors was restricted. E.g., 
Riley v. Wainwright, 517 So.2d 656 (Fla. 1987); 
Thompson v. Dugger, 515 So.2d 173 (Fla. 1987); 
Downs v. Dugger, 514 So.2d 1069 (Fla. 1987). 
It has rejected Hitchcock claims in which the 
record showed that consideration of mitigating 
evidence was not restricted, e.g., Card v. Dug- 
ger, 512 So.2d 829 (Fla. 1987), or where the error 
was found harmless. Delap v. Dugger, 513 So.2d 
659 (Fla. 1987). 

3% 107 S.Ct. at 1824. 

3! The recent collateral appeals to the Flor- 
ida Supreme Court have addressed only the 
Hitchcock error, not the refusal to recognize and 
weigh uncontroverted mitigating evidence. See 
supra n. 29 & cases cited therein. 

32 See supra note 29. 

33 This obligation also exists as a matter of 
federal constitutional law. Strickland v. Wash- 
ington, 466 U.S. 668, 686-87 (1984); King v. 
Strickland, 714 F.2d 1481, 1491 (11th Cir. 1983) 
(citing Stanley v. Zant, 697 F.2d 955, 963 (11th 
Circ. 1983), vacated and remanded, 468 U.S. 
1206, adhered to on remand, 739 F.2d 531 (11th 
Cir.), cert. denied, 469 U.S. 1208 (1984). 

¥4 See State v. DiGuilio, 491 So.2d 1129 (Fla. 
1986). 

35 Mello & Robson, supra note 12, at 54 (elimi- 
nating jury overrides may reduce docket by up 
to 25 percent). 

36 Td. at 53-54 (three-quarters of jury over- 
rides are reversed on appeal). 
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SPEEDY 
TRIAL 


UNANSWERED 


QUESTIONS 


by Michael E. Raiden 


Author’s Preface: In 1984 the Florida Supreme Court, upon petition of the 
Florida Prosecuting Attorneys’ Association, approved a revised version of Flor- 
ida Rule of Criminal Procedure 3.191, the “speedy trial” rule.! The revisions 
were outlined by Criminal Procedure Rules Committee member John Yetter in 
an article published in the spring of 1985 by the Florida State University Law 
Review.” Because the effect of these significant rule changes was yet to be deter- 
mined at the time of Professor Yetter’s article, he also attempted to predict how 
the system would react to the changes. The speedy trial decisions published since 
1985 reveal Professor Yetter’s predictions to have been quite perceptive. On the 


other hand, the relatively small number of opinions interpreting the new rule 
appear to have raised as many significant questions as they have answered. The 


where the courts have yet to speak to the rule changes. 


efore 1984 Criminal Procedure 

Rule 3.191 provided that a defen- 

dant charged with felony offenses 

should be tried within 180 days of 

arrest. If that time period elapsed without 
the defendant’s having been brought to trial, 
absent certain exceptions specified in the 
tule, the defendant was entitled to discharge. 
The rule change came about after Flor- 
ida prosecutors convinced the Criminal 
Procedure Rules Committee and the Su- 
preme Court that automatic discharge was 
too harsh a sanction against the state for 
the failure to try an accused felon within 


180 days. The rules committee envisioned 
a “window of recapture” whereby the state 
would be afforded one last opportunity to 
try a defendant before the trial court could 
order him discharged.? 

The amended rule, which became effec- 
tive January 1, 1985, actually shortened the 
time for requesting discharge from 180 to 
175 days.4 However, after that time has ex- 
pired, the defendant is entitled only to move 
for discharge.5 This motion must be heard 
no later than five days after it is filed.6 Un- 
less the trial court finds that the defendant 
has at some time prior to the hearing waived 
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following is an overview of how the amended rule has been applied, and of 


his right to a speedy trial, or a valid exten- 
sion otherwise was granted, the state must 
try the case within 10 days or it loses the 
right to do so.” 


Which Rule Controls? 

At the outset there was a difference of 
opinion as to which version of the speedy 
trial rule applied to defendants arrested prior 
to, but not brought to trial by, January 1, 
1985 (the effective date of the revisions). 
When the law changes in the interim, should 
the trial court apply the rule in effect at the 
time of arrest or the rule as it exists at the 


if 
~ 


time of the motion for discharge? Neither 
the amendments to Rule 3.191 nor the ac- 
companying commentary expressly provided 
for the transitional period.’ The importance 
of this question to the parties is obvious. 
A good many defendants were arrested, but 
not tried, before the effective date of the 
amended rule. Did they enjoy a substan- 
tive right to discharge after 180 days, or 
was the rule change merely procedural such 
that the state still had the right to try them 
even though the speedy trial time limits had 
expired? 

The taking of a defendant into custody 
starts the speedy trial clock running.? Fur- 
thermore, rules of court have prospective 
effect only, absent express language to the 
contrary.!° Amended Rule 3.191(i) was spe- 
cifically made effective January 1, 1985.!! 
Therefore, reasoned the Second District 
Court of Appeal in State v. Green, 473 
So.2d 823 (Fla. 2d DCA 1985), a defen- 
dant arrested prior to 1985 should be entitled 
to outright discharge once the speedy trial 
period expires, regardless of when the ex- 
piration date actually occurs.!2 However, 
in Bloom v. McKnight, 502 So.2d 422 (Fla. 
1987), the Supreme Court applied to the 
speedy trial rule the general principle that 


rules changes are procedural rather than sub- 
stantive. The rule in effect at the time of 
the motion for discharge governs, regard- 
less of when the defendant may have been 
taken into custody.!3 

Thus, as it stands now, the amended rule 
is applied to all cases ripening after Janu- 
ary 1, 1985.!4 

Two other cases are of interest. In Yohn 
v. Sirmons, 500 So.2d 172 (Fla. Ist DCA), 
petition for review denied, 497 So.2d 1218 
(Fla. 1986), a pre-1985 conviction had been 
reversed for a new trial after the effective 
date of the amended speedy trial rule. Cit- 
ing Durrance v. Rudd, 398 So.2d 1012 (Fla. 
Ist DCA 1981), the district court held that 
since the 90-day post-appeal speedy trial pe- 
riod!5 was intended to operate separately 
from the 180-day pretrial period, and be- 
cause the operative date is the receipt of 
mandate, not arrest, the new rule would gov- 
ern the procedure to be used and would 
establish the right of the defendant to dis- 
charge regardless of which rule may have 
been in effect as of arrest date. In Gordon 
v. Leffler, 495 So.2d 200 (Fla. Sth DCA 
1986), petition for review denied, 503 So.2d 
327 (Fla. 1987), trial was held not within 
180 days of arrest (old rule) or 15 days from 
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motion or 10 days from hearing (new rule). 
Thus it was unnecessary for the court to 
decide which rule applied for either would 


Commencement of 10-day Rule 

The next major question resolved by the 
appellate courts concerns when the 10-day 
period specified in Rule 3.191(i)(4), within 
which the state must try the defendant, 
should commence — from the date of the 
hearing on the defendant’s motion for dis- 
charge, or from the time the court makes 
a decision on the motion and renders its 
order? 

The minutes of the Criminal Procedure 
Rules Committee indicate some disagree- 
ment as to this question, particularly the 
minutes of the first meeting following the 
decision of the Second District Court of Ap- 
peal in Apolinari v. Ulmer, 483 So.2d 75 
(Fla. 2d DCA), petition for review denied, 
492 So.2d 1335 (Fla. 1986).!© In Apolinari 
the rule was interpreted as requiring trial 
within 10 days of the hearing, or else the 
defendant would be entitled to discharge. 
The Apolinari panel reminded the parties 
that prior to the amendment of the rule the 
state had no opportunity to “recapture” a 
defendant.!? The court also affirmed that, 
since the rule was changed for the benefit 
of the state, it was the state’s burden and 
not the defendant’s to schedule a prompt 
hearing on a motion for discharge. 

While Apolinari produced a harsh result, 
in that it requires a “snap judgment” from 
the trial court in close cases, the alternative 
provided by the old rule is certainly harsher 
still. To hold otherwise than did Apolinari 
would do little to encourage timely disposi- 
tion of motions and could effectively evis- 
cerate the rule even beyond its present 
adulterated condition. Such a result would 
“deprive the speedy trial rule of its objec- 
tive of equality of treatment ... since the 
actual time limit would depend upon the 
circumstances of particular courts and prose- 
cutors.”!8 


Total Length of the 
“Window of Recapture”? 

The next question concerning the effect 
of the new rule involves the exact number 
of days that must elapse before the defen- 
dant is entitled to discharge. Unlike the old 
rule, there now exist two intermediate steps 
between the filing of a meritorious motion 
and defendant’s discharge. As previously 
noted, the trial court must first conduct a 
hearing on the motion no later than five 
days after it is filed. Second, trial must be 
scheduled within 10 days of the hearing. This 


t 

4 

require discharge. 

ay 
= 

4 
il = 


suggests a 15-day total “window of recap- 
ture,” but the period is actually a good deal 
more flexible. 

First, let us examine the source of this 
15-day figure. The committee note to the 
amended rule and dicta in certain recent 
appellate decisions have contributed to an 
assumption that the rule requires trial within 
15 days. The committee note states, “The 
intent of (i)(4) is to provide the state attor- 
ney with 15 days within which to bring a 
defendant to trial from the date of the fil- 
ing of the motion for discharge.”!9 The 
15-day figure was a committee compromise 
between those who wanted a lesser figure 
such as 10 days (giving “the system” insuf- 
‘ficient time to ready itself for trial) and those 
who wanted more, such as 30 days (with far 
less incentive to maintain docket control).”° 
A motion to word the rule itself along.the 
lines of the note was not successful.?! 

The problem with strict adherence to a 
15-day period is that the rule itself can be 
— and has been — read to contemplate 
two distinct procedures with different time 
calculations. The first interval is the briefer 
of the two, falling between the filing of the 
‘motion for discharge and the hearing. What 
is the effect, first of all, for refusing or fail- 
ing to hold a hearing on the motion within 


five-days? Given the fact that the hearing ~ 


alone does not entitle the defendant to im- 
mediate discharge, provably none.” 

In Lasker v. Parker, 513 So.2d 1374 (Fla. 
2d DCA 1987), the court went one‘step far- 
ther to suggest that a hearing on the mo- 
tion for discharge could be eliminated 
altogether if there was no disagreement as 
to the defendant's entitlement to speedy trial. 
‘The inherent hazard in continuing or 
abandoning motion hearings is the effect 
of such delays upon the proper calculation 
of the last permissible date for trial — one 
could easily overshoot the critical date. Simi- 
larly, the peculiar factual scenario of the 
Lasker case augurs against assuming a mo- 
tion is not well-taken, or has been waived,, 
_and in favor of prompt hearings. 

Another wrinkle in the application of the 
new rule is the effect of Fla. R. Crim. P. 
3.040, which concerns the calculation of time 
under the rules. Unquestionably, if the last 
day for trial under the rule falls on a week- 
.end or holiday, Rule 3.040 should permit 
‘the trial date to be advanced to the next 
business day.2> But what about the effect 
of Rule 3.040 on the discharge hearing? If 
the fifth day from the filing of the motion 
is not a business day, may the hearing be 
postponed accordingly? So held the Second 
District Court of Appeal in Ricci-v. Parker, 
518 So.2d 284 (Fla. 2d DCA 1987), peti- 


tion for review denied, 519 So.2d 988 (Fla. 
1988). The Ricci panel concluded that, ab- 
sent express language to the contrary, Rules 
3.040 and 3.191 had to be construed in har- 
mony. In fact, since Rule 3.040 excludes 
intervening weekends and holidays when- 
ever a period prescribed by a rule is less 
than seven days, these days never count 
when calculating that fifth day.?6 

The Ricci decision also settled a related 
question, and in so doing largely under- 
mined reliance upon a 15-day “window”: 
Assuming the motion hearing is legally 
timely, but actually held more than five days 
after the filing of the motion, when must 
the trial itself be scheduled to preclude dis- 
charge of the defendant? Here, though 
expressing concern about lax or even abu- 
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sive enforcement of Rule 3.191,2’ the court 
chose not to adopt suggestions that this ap- 
plication of Rule 3.040 should not affect 
the overall trial “window,”* and instead held 
that the two calculations under Rule 3.191 
— five days to hear the motion, 10 days 
to try the case — were separate and dis- 
tinct. In other words, once a discharge 
hearing is deemed timely, the ten-day clock 


.only then begins to run, itself subject to the 
limitations of Rule 3.040. 


‘The conclusion reached by Ricci follows 
from that court’s earlier decision in Apoli- 
nari v. Ulmer, which had stated that trial 
should be held within 10 days of the hear- 
ing.on the motion for discharge (which, in 
that case, was. also untimely). This in turn 
is based on the plain language of the rule 
itself, which nowhere mentions the 15 days 
specifically. The Fifth District Court of Ap- 
peal, in Gordon v. Leffler, had implied that 
the rule requires trial within 15 days of the 
filing of the motion.”9 In neither case was 
computation of time the precise question, 
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for the trial judge in Apolinari had deter- 
mined speedy trial was waived and in 
Gordon the trial was clearly untimely by 
anyone’s calculation, following 22 days af- 
ter the motion. Ricci is the first instance 
when the issue was presented squarely, and 
thus the first opportunity for close scrutiny 
of the rule language on this point. The Fifth 
District Court of Appeal in State v. Ed- 
wards, ___ So.2d 13 F.L.W. 1655 (Fla. 
Ist D.C.A. 1988), has conceded that 15- 
day language in Gordon v. Leffler and Le- 
nard v. Moxley is dicta, and elected to 


‘follow Ricci v. Parker. 


If both Ricci and Lasker (even though 
the petitioners in the latter case were or- 
dered discharged) militate against literal 
adherence to certain portions of Rule 3.191, 
one still should distinguish between a hear- 
ing thet was deliberately, negligently, or even 
justifiably scheduled late, and one that is 
“late” only because strict compliance with 
the five-day figure is impossible. The for- 
mer ought not to justify extending the 15- 
day deadline that is still suggested by the 
rule, whereas the latter ought to deprive the 
defendant of a right to discharge absolute 
even though trial is not held within fifteen 
days. 

The Criminal Procedure Rules Commit- 
tee expressed some concern that Ricci was 
inconsistent with their intentions in prom- 
ulgating the “window,” but eventually 
determined that the situation presented 
would arise so rarely that a corrective amend- 
ment to the rule was unnecessary. 


Seeking Appellate Review 

Most of the decisions involving amended 
Rule 3.191 have arisen on petitions for pro- 
hibition, which is an accepted remedy for 
a violation of speedy trial rights.3! Under 
the new rule it is not quite so clear when 
the trial court loses jurisdiction. A motion 
for discharge is not really “denied” unless 
the court finds that a waiver or other ex- 
ceptional circumstance has taken the defen- 
dant entirely out of the 175/ 190-day. speedy 
trial period; an order setting the case for 
trial within 10 days is tantamount to an or- 
der granting the motion for discharge. Only 


if that requirement cannot be satisfied is the 


court divested of jurisdiction over the de- 
fendant.32 

Therefore, prohibition would not be ap- 
propriate if, at the five-day hearing, the trial 


-court orders trial to commence in. accor- 


dance with Rule 3.191(i)(4). The appellate 
court cannot supply a remedy unavailable 
from the trial court. If, on the other hand, 
the trial.court determines that the defen- 
dant has at some point waived the right to 
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speedy trial, the better practice probably is 
to wait until the 10 days have expired be- 
fore seeking reversal via prohibition.*? To 
do otherwise arguably would “stay the run- 
ning of the 15 days [and] give the state at 
least the remainder of the 15-day window 
to bring the defendant to trial following a 
possible reversal on appeal.”*4 Additionally, 
some practitioners have, at the expiration 
of the 10 days, renewed their motion for 
“discharge absolute” at the trial level be- 
fore petitioning the appellate court, although 
there is nothing in either the language of 
the rule or case law to suggest this step is 
essential. 

There remain questions, not yet satisfac- 
torily answered, regarding interlocutory 
review of speedy trial orders by the state. 
Since an order requiring trial within 10 days 
presumably presents the state with more dif- 
ficulty than an order simply denying the 
motion for discharge, may the state take 
an interlocutory appeal from such order??5 
At this juncture the state essentially has two 
options: Petition for relief immediately (cer- 
tiorari is one suggested remedy) or permit 
the trial court to discharge the defendant 
and then appeal.°° To permit the state to 
seek review of orders requiring trial (ie., 
preliminarily granting the motion for dis- 
charge) arguably “would render the window 
meaningless” since the state’s appeal likely 
would be accompanied by a motion to ex- 
tend speedy trial pending the appeal.3” The 
very few recent speedy trial cases that have 
originated as state appeals have come after 
outright discharge.** 

At this time-it seems fair to characterize 
the “window” provisions as offering the state 
only a very limited choice of remedies for 
those cases in which the defendant simply 
slipped through the cracks — literally one 
last chance to seek a conviction. Further, 
it may not always be possible to forestall 
interference with the exercise of that last 
chance. Judge Parker, specially concurring 
in State v. Freeman, 520 So.2d 110 (Fla. 
2d DCA 1988), expressed concern that no 
recourse is available to the state if the “win- 
dow” expires through no fault of the 
prosecutor. In Freeman the defendant’s 
speedy trial rights were acknowledged but 
the trial court could find no room in its 
docket to try the case within 10 days of the 
hearing. The state appealed after the defen- 
dant had been discharged and the district 
court affirmed. Judge Parker suggested a 
modification of the rule to permit the state 
to force compliance with the-rule by the 
trial judge.*9 

When the trial court has found that 
speedy trial was waived prior to the mo- 


tion for discharge, the question arises what 
if anything the state should do next. The 
effect of the judge’s order is a declaration 
that it need not hurry to trial.“ However, 
if an appellate court were to find this con- 
clusion incorrect, the right to try the 
defendant would be lost because that court 
would direct discharge. Thus, the state, to 
best protect its interests, should make every 
effort to bring speedy trial problem cases 
to a swift conclusion. This suggests that dis- 
charge hearings should not be vigorously 
contested unless the state is confident of the 
correctness of its position. 

On the other hand, when the court has 
ordered trial to commence despite evidence 
of a waiver, should the prosecution go for- 
ward with a trial it may not be prepared 
to present, running the risk of a nonap- 
pealable acquittal, or should it simply al- 


There remain 
questions regarding 
interlocutory 
review of speedy 
trial orders by 
the state 


low the 10 days to “slide,” resulting in an 
appealable order discharging defendant? 
And, in the event the state chooses the lat- 
ter option, might not a defendant plausibly 
claim estoppel or bad faith? Again, the best 
cure is preventive: Caution against permit- 
ting important cases to grow stale, or a re- 
quest for extension prior to the expiration 
of speedy trial time. In the final analysis, 
the state should not view the rule amend- 
ments as significantly relaxing its responsi- 
bilities with respect to case preparation. 


Other Questions 

It is questionable whether the “window 
of recapture” can ever be extended for ex- 
ceptional circumstances.‘! Rule 3.191(d)(2) 
provides that the “periods of time established 
by this rule” may be extended upon a show- 
ing of the sort of circumstances enumerated 
in Rule 3.191(f).42 The 1984 amendment did 
not specifically exempt the “window” pro- 
vision from this subsection “although. the 
commentary clearly states a rationale which 
would preclude extensions.”™3 

The rule has never permitted such exten- 
sions nunc pro tunc, once-the underlying 
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speedy trial time has already expired.“ That 
is, a request to extend the speedy trial limit 
is not a valid comeback to a motion for 
discharge. Even with the new recapture pro- 
visions, “[i]t is worth repeating that in these’ 
cases the basic speedy trial time will have 
been violated.“ Thus, even though the mere 
filing of a motion for discharge now takes 
on strategic connotations,“ a strong argu- 
ment can be made that the 15-day “win- 
dow” affords the state the sole remedy of 
trial vis-a-vis those defendants with merito- 
rious motions. However, this precise ques- 
tion has yet to be addressed at the appel- 
late level. 

In sum, the new rule appears generally 
to have satisfied the purpose for which it 
is enacted — the avoidance of setting de- 
fendants free merely because an arbitrarily- 
selected period of time has expired, argu- 
ably as genuine a “technicality” as Florida 
criminal law has ever presented. The extent 
of the largesse that the amendments offer 
the state remains to be seen; such cases as 
Apolinari v. Ulmer suggest it is far from 
unlimited. The willingness of the courts to 
track the language of the rule and accom- 
panying commentary suggests careful crafts- 
manship on the part of the rules committee. 
The most notable exception is the decision 
on the part of the Second District Court 
of Appeal, in Ricci v. Parker, to contravene 
the committee’s apparent preference for a 
15-day total recapture period.0 


' The Florida Bar Re: Amendment to Rules- 
Criminal Procedure, 462 So.2d 386 (Fla. 1984). 

2Yetter, Florida’s. New Speedy Trial Rule: 
The “Window of Recapture,.” 13 Fa. St. U. 
L. Rev. 11 (1985) (henceforth “Yetter”). 

3 The Pentagonesque phrase “window of re- 
capture” appears to have originated with the co 
mittee. See Yetter, at 10, n.4. . 

4 Fria. R. Crim. P. 3.191(a)(1). 

5 Fra. R. Crim. P. 3.191(d)(1). 

6 Fa. R. Crim. P. 3.191(i)(4). 

8 See Yetter, at 9 n.l. 

9 Jackson v. Green, 402 So.2d 553 (Fla. Ist 
D.C.A. 1981). 

10 See, e.g., Poyntz v. Reynolds, 37 Fla. 533, 
19 So. 649 (1896); Arnold v. State, 429 So.2d 
819 (Fla. 2d D.C.A. 1983). 

1! 462 So.2d 386 (Fla. 1984). 

!2 See also, Keehn v. Evans, 491 So.2d 315 
(Fla. 2d D.C.A. 1986); Tirado v. Reese, 478 
So.2d 883 (Fla. 2d D.C.A. 1985); LaPorte v. 
Coe, 475 So.2d 732 (Fla. 2d.D.C.A. 1985). 

The Third District Court of Appeal, sit- 
ting en banc in Zabrani v. Cowart, 502 So.2d . 
1257 (Fla. 3d D.C.A. 1986), approved, 506 So.2d 
1035 (Fla. 1987), had. already receded from its 
previous holding in McKnight v. Bloom, 490 
So.2d 92 (Fla. 3d D.C.A. 1986), acknowledging 
conflict with State v. Green. 

'4 Yetter, comparing and contrasting-the con- 
cerns underlying the right of speedy trial with. 
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those addressed by statutes of limitations, 
anticipated this conclusion by opining that “{i}t 
would make sense . . . to apply the amendment 
to any case where the accused is taken into cus- 
tody after January 1, 1985.” Yetter, at 9 n.1. 

15“A person who is to be tried again or whose 
trial has been delayed by an appeal by the State 
or the defendant shall be brought to trial within 
90 days... .” Fra. R. Crm. P. 3.191(g). This 
subsection now specifically incorporates the re- 
capture provisions of Rule 3.191(i). 

'6 Minutes of the Criminal Procedure Rules 
Committee of The Florida Bar, March 14, 1986 
(henceforth “Committee”). 

17 483 So.2d at 77. 

'8 Yetter, at 17-18. 

19462 So.2d at 388. As noted in Ricci v. 
Parker, 518 So.2d 284, 286 (Fla. 2d D.C.A. 1987), 
the Supreme Court did not-adopt the commit- 
tee notes to new Rule 3.191. See 462 So.2d 386. 

20 Jd. Yetter felt that a strict 15-day rule would 
increase motivation to observe the underlying 
time limits (such as the five days for hearing the 
motion for discharge), but concedes that the 
strongly-worded committee note was not adopted 
as part of the rule and so is not dispositive. Yet- 
ter, at 16-17. 

21 Committee, January 27, 1984. 

22 Yetter, noting that no sanctions were cre- 
ated that were directed solely to such delays, 
described this period as “irrelevant to discharge.” 
Yetter, at 16. He suggested, albeit not uncriti- 
cally, that the motion hearing could be contin- 
ued upon a reasonable request. Yetter, at 18. 

In an analogous situation the court in State 
v. White, 523 So.2d 1259 (Fla. 2d D.C.A. 1988), 
reversed an order of discharge entered because 
of the failure to hold a “calendar call” within 
five days of a demand for speedy trial. Fia. R. 
Crim. P. 3.191(a)(2)(1). The First District Court 
of Appeal, following Lasker v. Parker, has af- 
firmed that important date is that of the trial, 
not the hearing on the motion for discharge. 
Climpson v. State, So.2d ___,, 13 F.L.W. 
1805 (Fla. Ist D.C.A. 1988). 


23 Lasker and her codefendant Morse were 
arrested and released in October 1985; formal 
charges were not filed until March 1987. Be- 
cause of this considerable gap defense counsel 
filed simultaneously a demand for discovery and 
motion for speedy trial discharge. Upon receipt 
of this paperwork the prosecutor telephoned coun- 
sel and advised trial would be set within a very 
few days, and suggested no hearing on the mo- 
tion was necessary. Defense counsel admitted 
that he was unprepared for trial, in that he was 
only recently appointed to the case, whereupon 
the prosecutor advised the trial judge by letter 
that the speedy trial issue was being “abandoned.” 
Despite a counter letter of objection from Las- 
ker’s counsel, no hearings were held in the case 
until some weeks later. 

% Anticipated by the Yetter article. See, e.g., 
Yetter, at 12 n.7 and 13 n.8. 

25 Under the old rule if day 180 was a holi- 
day the trial could be scheduled on the next busi- 
ness day. State ex rel. Williams v. Bruce, 327 
So.2d 51 (Fla. Ist D.C.A. 1976). 

26 Again, Professor Yetter foresaw this occur- 
rence, advancing a scenario wherein the i 
would not occur for 10 days. Yetter, at 13 n.8. 

27§18 So.2d at 287, n.2. 

2 See, e.g., Yetter, at 13 n.8. 

29 Lenard v. Moxley, 497 So.2d 973 (Fla. Sth 
D.C.A. 1986), also implies that jurisdiction is 
lost if no trial is held within 15 days of the mo- 
tion. 

3° Committee, September 18, 1987, and per- 
sonal recollections of the author. 

3! Sherrod v. Franza, 427 So.2d 161 (Fla. 
1983). 

32 See, e.g., the opinion on rehearing in Win- 
field v. State, 503 So.2d 333 (Fla. 2d D.C.A. 
1987). Initially, believing the old rule applica- 
ble, the court held that Winfield was entitled 
to discharge. The rehearing was prompted by 
the supreme court’s decision in Bloom v. 
McKnight, and the DCA, finding that Winfield 
had been tried within 10 days of the hearing 


on his motion for discharge, changed its: posi- 
tion and affirmed. 

33 This procedure was followed by the peti- 
tioner in Apolinari v. Ulmer. 

¥ Yetter, at 26. 

35 Yetter, at 21 and ff. 

36 The latter recourse has always been avail- 
able. Fa. R. App. P. 9.140(c)(1)(E). 

37 Fra. R. Crim. P. 3.191(d)(2); Yetter, at 25. 

38 See, e.g., State v. Freeman, 520 So.2d 110 
(Fla. 2d D.C.A. 1988). 

39 Mandamus is one conceivable remedy, ex- 
cept that the severe time constraints involved 
suggest it may be impractical. 

“ Except, of course, that an unsuccessful mo- 
tion for discharge restarts the speedy trial clock. 
Fra. R. Crim. P. 3.191(d)(3). In State v. Veliz, 
524 So.2d 1157 (Fla. 3d D.C.A. 1988), the court 
held that this 90-day period was also suscepti- 
ble to the “window of recapture,” as would be 
the post-appeal or post-mistrial 90-day limit of . 
Rule 3.191(g). Note, however, that Rule 3.191(g) 
specifically refers to the recapture provisions of 
3.191(i), whereas 3.191(d)(3), the subsection in- 
volved in Veliz, does not. The Veliz panel 
nevertheless looked to the “underlying purpose 
of the 1985-amendments” and found that the 
only remedy for a speedy trial violation is a mo- 
tion for discharge, which is governed by 3.191(i). 

4! Yetter, at 18 and ff. 

42 Examples include the unexpected illness of 
a person whose presence is “uniquely necessary,” 
an unusually complex case, important evidence 
that is unavailable despite diligent efforts to se- 
cure it, disruption of proceedings by the accused, 
and delay necessary to accommodate a code- 
fendant where there is reason not to sever the 
cases. 

4 Yetter, at 20. 

“4 See, e.g., Rogers v. Keating, 411 So.2d 231 
(Fla. Sth D.C.A. 1982). 

45 Yetter, at 20. 

4% See, e.g., Lasker v. Parker, 513 So.2d at 
1377, and Yetter, at 21. 
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FLORIDA'S 


Control Share 


Acquisition Law 


lorida Statute 607.109,! which be- 

came effective on July 2, 1987, is 

Florida’s version of an anti-take- 

over law. This comprehensive leg- 
islation is best understood by first outlining 
the definitional sections of the statute. Con- 
trol shares are defined as: 

(1) Voting shares of an issuing public 

corporation, 

(2) Which, when acquired, are added 

to the sum of: 

(a) Any other shares owned by the 
acquiring person, or 

(b) Other shares whose voting 
power may be controlled by 
the acquiring person, who 

Alone, or in concert with others, 

may exercise voting power in con- 

nection with the election of direc- 

tors, and, 

The potential? voting power falls 

into one of three ranges, namely, 

(a) One-fifth to one-third, or 

(b) One-third to one-half, or 

-(c) A majority. 

Although the statute adds previously ac- 
quired shares to calculate the range of con- 
trol, it only affects the newly acquired shares. 
A control-share acquisition? is defined as 
a direct or indirect acquisition of either own- 
ership or the voting power of outstanding 
control shares. On its face this should cover 
obtaining control of voting trust certificates. 
The acquisition is then added to the amount 
of stock owned or controlled by the acquir- 
ing person to determine if the acquisition 
pushes the total ownership or control over 


(3) 


(4) 


by Joseph K. Singer 


the top of one of the three statutorily pre- 
scribed ranges. 

All shares acquired within a 90-day con- 
tiguous period are irrebuttably presumed to 
be integrated and treated as a unitary trans- 
action.* Just when you may think it’s safe 
to dock at the 90-day “harbor,” the statute 


There is room for a 
substantial amount 
of gamesmanship 
when the acquiror 
files a statement to 
force a vote on the 


remaining shares 


goes on to integrate all shares acquired pur- 
suant to a plan to make a control-share 
acquisition without any outer time limit. 

The following transactions are exempted 
from the reach of the statute: 

(1) Legal owners of shares acquired in 
the ordinary course of business for the bene- 
fit of others in good faith and not for the 
purpose of circumvention of the statute, and 
then, only if the voting power is controlled 
by the beneficial owner.® This exemption 
should cover brokers, pledgees, and possi- 
bly some trusts, excluding voting trusts. 

(2) Shares acquired before July 2, 1987, 
or pursuant to a contract existing before 


that date.’ 

(3) Inherited shares.® 

(4) Shares acquired by foreclosure of a 
pledge or a security interest that had been 
created in good faith and not in an attempt 
to circumvent the statute.? 

(5) Shares acquired pursuant to a merger 
or consolidation!® if the issuing public cor- 
poration was a party to the merger or 
consolidation agreement. 

(6) Shares acquired pursuant to any 
employee benefit plan (e.g., ESOP’S) 
of the issuing corporation or any of its sub- 
sidiaries.!! 

It is important to note that these exemp- 
tions or exclusions are transactional in 
nature in that the shares acquired under the 
foregoing circumstances are not, for that 
transaction, a control-share acquisition; how- 
ever, they are control shares for the purpose 
of determining whether any future stock pur- 
chase or sale is to be deemed a control- 
share acquisition. Any future purchase or 
sale may have to find its own transactional 
exemption or else be classified unfavorably. 

A further category of exemptions applies 
to any person whose voting rights had pre- 
viously been authorized by the shareholders 
in compliance with the statute or to a per- 
son who had acquired shares in an exempt 
transaction, but only to the extent that any 
new purchase does not put the sum total 
of shares owned or controlled over the top 
of a higher range. The shareholder may sell 
his shares without application of any statu- 
tory prohibitions to any buyer who does 
not already own enough shares to put him 
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in a higher range than was the seller.'2 Be- 
fore continuing through the statutory maze, 
some examples may be in order: 

Assume that an issuing public corpora- 
tion has 1,000 shares of voting common 
outstanding. B presently owns 199 shares 
(19.9%). The acquisition of just one share, 
unless in an exempt transaction, would con- 
stitute a control-share acquisition (i.e., 20%). 

B acquires 320 shares (32%) in an ex- 
empted transaction (e.g., inheritance); 
although this acquisition is exempt, if B were 
to buy more than 13 additional shares dur- 
ing a contiguous 90-day period or pursuant 
to a plan, those shares would be subject to 
the statute as the purchase would put B into 
the next range (i.e., 34%). 

C owns 140 shares. If C buys 20 shares 
a month for the next 90 days, the 60 shares 
will be integrated and treated as one pur- 
chase thus making all 60 shares subject to 
the statute. If C instructs his broker to buy 
five shares a month for the next year, all 
of the shares so purchased, not just the last 
15 shares, will be considered a control- 
share acquisition by the end of the year, if 
this is construed as a “plan,” notwithstand- 
ing the 90-day safe harbor rule. The so- 
called safe harbor looks like a trap for the 
unwary and the “plan” rule looks like a drag- 
net for the sophisticated takeover specialist. 
Returning to B, who owns 320 shares ac- 
quired in an exempt transaction, assume he 
wishes to sell all of them to D who does 
not own any shares. D’s purchase does not 
run afoul of the statute; D is simply being 
substituted for B. However, if D had al- 
ready owned a mere 20 shares the purchase 
of the previously exempted 320 shares which 
were in the 1/5 to 1/3 would push D’s hold- 
ings into the next range and the entire 320 
share purchase would be deemed a control- 
share acquisition. 

This final hypothetical should also bring 
a transaction between B and D within the 
purview of the statute.!3 Assume that X 
owns 320 shares and is in such dire finan- 
cial straits that no bona fide lender would 
make him a loan. D presently owns no 
shares of the corporation but he is reason- 
ably secure in the belief that he can gain 
control if he only had X’s 320 voting shares. 
Wishing to avoid the statute, D convinces 
B to loan X the money he needs and to 
take a security interest in the stock. X then 
defaults; B forecloses, claims the statutory 
exemption, and then, wanting dollars in- 
stead of stock, sells the stock to D at the 
fair market value of the loan; and B and 
D claims the sale is exempt due to the na- 
ture of B’s acquisition and the purchase is 
exempt due to the fact that D owned no 
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stock prior to the purchase and, therefore, 
his holding is in the same range as B’s hold- 
ing was. D now has the vote. Alas, the end- 
ing is not happy . . . for D (and maybe B). 
The statute seems tightly enough worded 
for any court easily to put substance over 
form and disallow the exemption. The court 
might prefer to taint the shares once they 
were in D’s hands rather than beforehand 
in order to sidestep the sensitive issue of 
any voting power that B may have exer- 
cised, that by the benefit of hindsight, was 
not legally exercisable. If B had exercised 
a vote, the interesting question is whether 
the minority shareholders who had dissented 
in the vote would have a cause of action 


America’s brightest 
managerial talent is 
engaged in takeover 
moves and empire 
building. The best 
students do not study 
engineering, but become 
MBA’s or lawyers and, 


eventually, professional 
money makers. This is 
not a productive 
enterprise. 
— Akio Morita, chairman of SONY. 


in equity to set the vote aside, or an action 
at law against B and/or D for damages. If 
the corporation or the individuals were sub- 
ject to the federal securities law, a cause of 
action might be available under the Wil- 
liams Act!4 for an undisclosed tender offer 
constructively made to B by D or for viola- 
tion of Rule 10b-5!5 by B for fraudulently 
inducing X to sell through use of the arti- 
fice of a secured loan. 

A return to the statute for the two last 
definitions is critical to understanding its 
scope and impact. An issuing public corpo- 
ration!® is: 

1. A corporation!’ 

2. That has at least 100 shareholders, and, 

3. That has its principal place of busi- 
ness or principal office or substantial assets 
in Florida, and, 

4. Either more than 10% of its sharehold- 
ers are Florida residents, or, more than 10% 
of its shares are owned by Florida residents, 
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or, 1,000 shareholders reside in Florida. 

Although small closely-held corporations 
are probably not within the scope of the 
statute, the foregoing definition is certainly 
broad enough to cover many companies that 
are not generally thought of as takeover tar- 
gets or as public companies in the lay 
perception. Under the Securities Exchange 
Act of 1934!8 there is no public reporting 
requirement for a corporation that is oth- 
erwise required to report to the SEC but 
has fewer than 500 shareholders. !9 

The minimal shareholding residency re- 
quirement is further minimized by the 
statutory presumption in place that the ad- 
dress appearing in the corporate records is 
the shareholder’s residence.” Considering 
the amount of snowbirds2! who are legally 
domiciled other than in Florida who would 
not fall within the scope of other Florida 
statutes? on this scant presumption, the 
scope of this section is wider than it ap- 
pears facially, and may be in for an over- 
breadth constitutional challenge. 

The shares held by banks, brokers and 
nominees are not counted for purposes of 
calculating the numbers or the percentages;?3 
depending on the particular fact pattern, this 
may either broaden or narrow the inclu- 
sionary scope. However, if the aforemen- 
tioned excluded entities are holding shares 
as trustees or guardians, the shares would 
be counted. 

The last definitional section defines in- 
terested shares”* as voting shares that are 
held or controlled by: 

1. An acquiring person or group, 
2. An officer of the corporation, 
3. An employee-director. 

It is interesting to note that only inside 
directors fall within the definition of hold- 
ers of interested shares, which will be used 
later in the statute as a voting exclusion. 
The drafters obviously meant this exclusion 
to avoid an attack on the statute based on 
a state bias in favor of incumbent manage- 
ment; however, highly compensated outside 
directors who own more than a minimal 
number of shares certainly represent an in- 
cumbent management-biased position in the 
ordinary course of corporate affairs and thus 
have as much to lose in the face of a hostile 
takeover as the excluded insider groups. 

We may see a move in Florida to increase 
the compensation of outside directors and 
to offer them nonstatutory stock options, 
thereby increasing both their management 
vias and includable vote. Care should be 
taken in practice to foreclose any allega- 
tion that the stock options are in the nature 
of ESOP’s or the equivalent, and to mani- 
festly demonstrate that the outside directors 
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are independent and not employees. Me- 
dium-sized businesses should be alerted to 
this new legislation if incumbent manage- 
ment is desirous of being acquired but is 
faced by a nonapathetic minority whose vote 
is not disqualified by the interested shares 
provision, as management’s vote would be. 
On this issue the minority could supplant 
the majority’s wishes absent an informed 
decision to opt out of the statute prior to 
a tender offe:. 


Operational Sections 

Unless prior to a control-share acquisi- 
tion, the corporation, in its articles or 
bylaws, expressly opts out of §607.109, the 
tainted shares initially have absolutely no 
voting rights.25 Any person who makes, or 
proposes to make, a control-share acquisi- 
tion may at his election deliver a statement 
to the corporation at its principal office 
which must contain the following informa- 
tion:?6 

1. The identity of all acquiring persons 
within the same group, and, 

2. That the statement is being made in 
accordance with the statute, and, 

3. The number of shares owned?’ directly 
or indirectly by the person(s), and 

4. The range that the acquisition falls, 
or would fall, within, and, 

5. If the purchase hasn’t taken place, a 
reasonably detailed description of the terms 
of the purchase, and a representation, 
backed up by factual material, that the pro- 
posed purchase will not be contrary to law 
and that the purchasers have the financial 
means to consummate the purchase. 

This rigorous amount of disclosure could 
set the stage for either a common law fraud 
action or an action under the federal secu- 
rities law. A paranoid purchase: could lessen 
his exposure by making the purchase be- 
fore making the disclosure thereby limiting 
the breadth of the statement, but at the price 
of laying out hard cash in the face of sub- 
stantial uncertainty. Of course, the acquiror 
may avoid this section altogether by not elect- 
ing to make a statement, but if he takes 
that route, he gives up the right to a speedy 
determination of his voting powers. 

If a statement is delivered with a request 
for a special meeting and a promise to pay 
for the expenses of the meeting, the board 
of directors must, within 10 days, call for 
a special meeting of the shareholders at a 
time no later than 50 days after the deliv- 
ery of the request unless the acquiring party 
agrees in writing to a later date. Addition- 
ally, if the written request stipulates that 
the meeting shall not be held sooner than 
30 days, the corporation must then sched- 


ule the meeting between day 31 and day 
50. If no request is made, the next special 
or annual meeting will consider the voting 
rights issue and the acquiror will not have 
to bear the expenses of the meeting. If time 
is of the essence, the request coupled with 
the statement procedure is the method of 
choice, otherwise, and especially if a meet- 
ing is scheduled to be held shortly, the dis- 
closure route is unnecessary and ill advised 
from both a strategic and potential liability 
standpoint. Without benefit of a judicial in- 
terpretation of the statute, it appears that 
a statement not coupled with a request op- 
erates as a waiver of the right to make a 
request at a subsequent date. 

If a meeting has been requested, the di- 
rectors must enclose with the notice to the 
shareholders of a special meeting, a copy 
of the statement and a statement by the 
board of directors as to its position or rec- 
ommendations regarding the grant of vot- 
ing power to the acquired, or to be acquired, 
shares.”8 In order for the shares, whose vot- 
ing power has tentatively been stripped, to 
regain the vote, two hurdles must be 
jumped.” First, a resolution to grant vot- 
ing power must be approved by a majority 
of the noninterested shares entitled to vote. 
Second, approval by a majority of each class 
or series that would be effected by changes 
enumerated in §607.184* if the proposed 
control-share acquisition was carried out. 
This portion of the voting format does not 
seem to require exclusion of the interested 
shares.>! 

It is curious that the drafters of the stat- 
ute have specified a majority when §607.387 
allows for a super-majority requirement, if 
provided for in the articles of incorpora- 
tion, notwithstanding any other requirement 
of Ch. 607. The statute is also vague on the 
question of how the corporation is to be- 
come aware of the scope of the changes in- 
tended by the acquiring person if he does 
not elect the statement disclosure option and 
waits for the next scheduled meeting. 

There is one possible trap awaiting an 
acquiring person who does not file a state- 
ment. If the corporation has been author- 
ized in its articles of incorporation or its 
bylaws, at any time before this particular 
control-share acquisition, to redeem control 
shares, it may, at any time during the pe- 
riod ending 60 days after the last control- 
share acquisition, redeem the shares at its 
option if no statement has been filed.52 This 
is an opt-in provision; just because the 
corporation hasn’t opted out of the statute 
does not entitle it to use this provision with- 
out expressly adopting it before the specific 
takeover attempt begins. The corporation 


does not have to redeem the shares; it can 
take a wait-and-see position at least for the 
60-day period, and if financially infeasible 
and strategically advisable, it can wait for 
a vote which can take a relatively long time 
if no statement coupled with a request was 
filed. 

On the other hand, the acquiror, by issu- 
ing a statement, even if not coupled with 
a request for a speedy resolution, ensures 
himself of a vote. If the perception is that 
the corporation cannot financially afford to 
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redeem the shares within the 60-day period, 
and if the perception is indeed correct, the 
matter will perforce come to a vote with- 
out a statement. The statute is unclear as 
to whether the corporation may redeem only 
part of the shares. If a partial redemption 
is allowable, it is clear that the acquiror 
could then file the statement to stop any 
further redemptions and force a vote on the 
balance of the remaining shares. There is 
room for a substantial amount of games- 
manship. 

Theoretically, the corporation could re- 
deem down to what it considered to be a 
safe level, and return those shares to the 
treasury, thus making it more difficult and 
costly to obtain replacement shares, and still 
leave enough shares unredeemed to remain 
in a restricted range, perhaps just below the 
border of the next range. There is also no 
mechanism to prevent repeated purchases 
and redemptions by the acquiror in an at- 
tempt to drain the financial resources of the 
corporation and eventually force a capitu- 
lation. The only defense seemingly available 
to the corporation is to turn the tables 
by exercising the rights of disseating 
shareholders. 

If the resolution comes to a vote and fails 
to carry a majority, the shares are subject 
to redemption at their fair value. The stat- 
ute is absolutely silent as to what fair value 
in this context means, and to what hap- 
pens if the corporation does not redeem the 
nonvoting shares, whether for good cause 
or not. The shares are, in a nontax syntax, 
common without a vote; the shareholder 
is an equity owner, not a creditor. Whether 
the statute creates a cause of action for non- 
redemption is an open question. Redemp- 
tion at less than the purchase price, say at 
book value or at existing fair market value, 
may still constitute fair value. 


Dissenters’ Rights 

If the takeover attempt is successful in 
obtaining the required shareholder approval 
for regaining voting rights as required by 
F.S. §607.109(9), and if the acquiring per- 
son by virtue of that approval now has a 
voting majority, then all shareholders have 
dissenters’ rights.>3 The statute affords these 
rights to shareholders who have not, in fact, 
dissented. Careful planning by the takeover 
specialist can possibly avoid this trap. The 
acquiring person could purchase less than 
50 percent numerically and still ensure vir- 
tual control. There is a corporate insider 
counter-gamesmanship to this approach. 
Since the insiders’ shares at the time of the 
critical vote have no say in the matter by 
way of being deemed interested shares, if 


it is perceived that the contest will likely 
be lost along with virtual control, and if 
there is enough time to do so, one of the 
following maneuvers might be advisable: 

1. Redeem all insiders’ shares (this is prob- 
ably the least preferable choice), or, 

2. Exchange their shares for: 

a. Nonvoting common, or, 
b. Nonvoting cumulative preferred, or, 

c. As above, but convertible to voting com- 
mon (this is probably the best idea), or, 

d. Preferred debt. 

Anyone of the above maneuvers should 
wreck the careful planning of the acquiring 
person, push him over the top into a ma- 
jority position, and thus trigger the redemp- 
tion provision for all shareholders. The 
convertible preferred option is probably the 
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best approach if there is a possibility that 
the takeover attempt will fail, in which case 
the insiders will simply exercise conversion 
and regain the control that they never lost. 
The only lurking danger that exists is if there 
is a dissident group who, at the same an- 
nual meeting, will, at least temporarily, vote 
themselves into office. This can be avoided 
in the case of a limited special meeting. The 
courts are sure to be called upon to scruti- 
nize this game plan carefully, but if they 
are sympathetic to local home-grown man- 
agement, they will rationalize the issue away. 
It is critical to be aware of the fact that 
the mandatory redemption provisions will 
not be triggered if the corporation, in its 
articles of incorporation or its bylaws, has 
opted out of the dissenting shareholders’ 
rights provisions of other sections of Ch. 
60734 as well as this specific section. Many 
corporations have opted out believing that 
the dissenters’ provisions are too expensive. 
That belief may not be fatally expensive; 
now is the time to reevaluate that position 
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before a control-share acquisition begins, 
for then it is too late to make the change. 
It may be possible to opt in to dissenters’ 
rights only as to control-share acquisitions 
without doing so for other situations. 

The statute commands the board to no- 
tify the shareholders of a vote favorable to 
the acquiring person and to make them 
aware of their dissenters’ rights under F.S. 
§607.244 and §607.247, which include the 
right to receive a fair value for their shares. 
A fair value, in the context of this subsec- 
tion of the statute only, is no less than the 
highest price per share paid by the acquir- 
ing person. This sets a rather expensive price 
floor on the takeover, which can become 
even higher, but not lower, in a court ac- 
tion for appraisal.*5 It is very important to 
note that this definition of fair value is not 
imputed to the fair value to be paid by the 
corporation if it redeems the acquiring 
shares either before or after a vote. This 
may very well raise an equal protection 
issue. 

F.S. §607.109 is generally a copy of the 
Indiana Control Acquisitions Act,* the con- 
stitutionality of which was upheld by the 
U.S. Supreme Court in CTS Corp. v. Dy- 
namics Corporation, 107 S.Ct. 1637 (1987). 
Although there are faults in the Indiana stat- 
ute that the copy cat Florida legislation does 
not correct and there are many other state 
statutes that do not conform to the Indi- 
ana model that the legislature could have 
emulated, criticism would have been damp- 
ened by a statement that conservatism is 
preferable to experimentation in the face 
of constitutional litigation if not for new 
Florida Statutes §607.110, enacted simulta- 
neously with §607.109. This new section is 
applicable to both §607.108 and §607.109, 
extending those sections’ application to for- 
eign corporations. A foreign corporation 
comes within the scope of §607.109 if it is 
an issuing public corporation and if: 

1. It is authorized to transact business 
in Florida,?’ and, 

2. Has more than 500 residents?® as em- 
ployees, and, 

3. A gross annual payroll in excess of 
$5 million to Florida residents.3? 

Florida obviously wants to keep the turf 
green; perhaps the legislature’s over reac- 
tion is in part due to an attempted take- 
over of Harcourt Brace Jovanovich,” but 
not only is this section probably unconstitu- 
tional,*! it is contrary to existing Florida 
law‘? and generally accepted corporate 
law.43 Defenders of the law will quickly 
point out that a foreign corporation can opt 
out of §607.109 but that option is not 
available to foreign corporations initially 


} 


ignorant of Florida law or those who are 
incorporated in a jurisdiction with a dis- 
similar anti-takeover statute, especially a stat- 
ute without an opt out provision. 

The legislature’s solution is to except from 
the application of the statute those corpo- 
rations who are incorporated in a state 
whose laws are expressly inconsistent to the 
extent of the inconsistency.“4 What exactly 
that means is anyone’s guess. 

Hypothesize the effect on a Delaware cor- 
poration like Disney who certainly quali- 
fies as a protective foreign corporation in 
Florida. Is it helpful to know that Dela- 
ware has not enacted an anti-takeover stat- 
ute and neither has California, where Disney 
also does a substantial amount of business? 
What happens if California enacts a man- 


datory statute? The author doesn’t know the 


answer. Perhaps, a foreign corporation 
shouldn’t register in Florida; the only pen- 
alties for doing business without registra- 
tion under F.S. §607.354 is the inability to 
initiate suit in a state court and the pay- 
ment of a yearly fine of $500 to $1,000. 

As of this writing, various bills have been 
introduced in Congress to enhance the Wil- 
liams Act; see e.g., Tender Offer Disclosure 
And Fairness Act of 1987, S.1323, 
S.Rep.No. 100-265, 100th Cong., Ist Sess. 
(Dec. 17, 1987). Most of the bills continue 
to give at least the same amount of defer- 
ence to state corporate law as the Supreme 
Court did in CTS. A quote from an indus- 
trial giant of one of America’s chief eco- 
nomic competitors is in order: 
Unfortunately, American industry is now. being 
distracted by a game called mergers and acqui- 
sitions. America’s brightest managerial talent is 
engaged in takeover moves and empire build- 
ing. The best students do not study engineering, 
but become MBA’s or lawyers and, eventually, 
professional money makers. This is not a pro- 
ductive enterprise — Akio Morita, chairman of 
SONY. 

The U.S. District Court-for the Western 
District of Oklahoma recently struck down 
‘the portion of that state’s control-share ac- 
quisition statute that purported to extend 
jurisdiction to foreign corporations in a man- 
ner similar to F.S.-§607.110.40 

! Ch. 87-257, §2 (1987). 

2The statute strips the “offending” shares 
of voting power, and, therefore, the voting power 
is only potential rather than kinetic. 

3 Fra. Stat. §607.109(2). 

Stat. §607.109(2)(b). 

6 Stat. §607.109(2)(c). 

7 Fia. Stat. §607.109(2)(d)(1), (2). 

8 Fa. Stat. §607.109(2)(d)(3). 

9Fia. Stat. §607.109(2)(d)(4). A loophole 
closed before it could be opened. 

10 Fa. Stat. §607.109(2)(d)(5). In compliance 
with F.S. §§607.214, 607.217, 607.221, or 607.227 
(1985), but see infra. 


Fra. Stat. §607.109(2)(d)(6). This also im- 
munizes fiduciaries of such plans when acting 


‘in a fiduciary capacity. 


Stat. §607.109%(c). 

13 Id. This is the author’s interpretation. 

1415 U.S.C. §78m(d)-(e), 78n(d)-(f). 

CFR 240.10b-5. 

16 Fra. Stat. §607.109(4). 

'7 Fra. Stat. §607.004(5) excludes foreign cor- 
porations from the definition of corporation; how- 
ever, §607.110 (1987) purports to apply §607.109 
to foreign corporations. 

18 15 U.S.C. 78a et seq. (1987). 

19 Id. §12(g)(1)(B). 

Fia. Stat. §607.109(4)(b). 

21 Term of art used by Floridians to describe 
part-time residents. 

2 E.g., the Florida Probate Code, Fia. Stat. 
§732.01 et seg. (1987); domicile required, net 
mere residency. 

3 Star. §607.109(4)(c). 

24 Fra. Stat. §607.109(3). 

25 Fia. Stat. §607.109(5). 

26 Stat. §607.109(6). 

27 Strangely, the amount of shares whose vot- 
ing power is controlled by the person(s) is not 
required to be disclosed. 

28 Stat. §607.109(8). 

29 Stat. §607.109(9). 

3 FLa. Stat. §607.184 (1985) mandates class 
voting for a class not otherwise entitled to vote 
on a proposed amendment if that amendment 
would have an adverse effect on certain enu- 
merated substantive rights of the class; e.g., a 
change in the number or par value of the shares 
or existing preemptive rights, etc. 

31 Fra. Stat. §607.109(9)(b)(2). 

32 Fra. Stat. §607.109(10). 

33 Fia. Stat. §607.109(11). 

34 Fra. Stat. §607.244; 607.247. 

35 Stat. §607.247(7). 

36 IND. CopE §23-1-17 et seg. (Supp. 1986). 

37 Fa. Star. §607.110(2)(a); see also §607.304. 

38 Fra. Stat. §607.110(2)(b); this brings up 
the residence v. domicile issue again. Query, what 
if a corporation sends in a large temporary 
startup team who resides in Florida, of neces- 
sity, for six months? 

39 Fira. Stat. §607.110(2)(c); that’s only 
$10,000 per employee. 

# Other states that have reacted to an at- 
tempted invasion of important local employers 
include: North Carolina (Burlington Industries); 
Minnesota (Dayton-Hudson); Ohio (Goodyear); 
Massachusetts (Gilette); Arizona (Greyhound); 
Missouri (TWA); Washington (Boeing, a Dela- 
ware corporation). The fear may be real; R. J. 
Reynolds moved its headquarters out of North 
Carolina after a merger. 

4! The Court, in part, rested the rationale for 
its holding on the power of the state to create 
corporations and the legitimate interest of the 
state in the corporations that it had created. 107 
S.Ct. at 1650-52. 

42[N]othing contained within this chapter 
shall be construed to authorize this state to regu- 
late the organization or internal affairs of such 
(foreign) corporation. §607.304. 

4 RMBCA 15.05(c). 

4 Fra. Stat. §607.110(3). 

45 Senator William Proxmire quoting Akia 
Morita, The M & A “Game” Is Not A Produc- 
tive Enterprise, Nar L. J., Nov. 9, 1987 at 21. 

4 Civ. No..87-2056-R (W.D. Okla. Nov. 3, 
1987). 
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PRO 


BEFORE THE 


FLORIDA BOARD BAR 
EXAMINERS 


ost lawyers licensed to the Bar 
in Florida today have been 
touched, if only lightly, by the 
Board of Bar Examiners. The 
purpose of this article is to introduce law- 
yers and Bar applicants to the board’s 
processes in determining character and fit- 
ness requirements for admission to The 
Florida Bar. 

Since its beginning, the Supreme Court 
of Florida has had certain inherent powers. 
Some of these powers, including the court’s 
exclusive jurisdiction over the admission and 
discipline of lawyers, were formalized in the 
Constitution of the State of Florida.! The 
Florida Supreme Court created The Flor- 
ida Bar for discipline of lawyers and a 
Florida Board of Bar Examiners for 
admission. 

The Board of Bar Examiners is composed 
of 15 people — 12 lawyers and three nonlaw- 
yers. Lawyers serve terms of five years and 
nonlawyers, terms of three years. Each mem- 
ber may serve more than one term. Lawyer 
members are selected by the Supreme Court 
of Florida from a list of three names for 
each vacancy submitted by the Board of 
Governors of The Florida Bar. The list of 
nonlawyer nominees is sent by a joint com- 
mittee of the Board of Governors and the 


by Richard C. McFariain 


Board of Bar Examiners, again three names 
for each vacancy.? The Board of Bar Ex- 
aminers is supported by a staff of 30 lo- 
cated in Tallahassee.3 

The board is not a force unto itself. As 
the agent of the Supreme Court of Florida, 
it is subject to the court’s direction and con- 
trol. The board does not admit persons to 
practice. It screens them and makes recom- 
mendations to the court. . 

The board administers the bar examina- 
tion twice a year and investigates the char- 
acter and fitness of all applicants. This work 
is done in secret, and most applicants pass 
through the process with little or no prob- 
lem. However, when the board puts the full 
force of its investigatory power on an ap- 
plicant’s past activities, the applicant may 
be in for a new experience in which he must 
defend his past in a procedure in which he 
has no leverage. 


Applicants 

Applicants with problems before the 
board come in two general classes. The first 
consists of younger people with little or no 


work experience who are recent law school 
graduates. The second is composed of out- 
of-state lawyers or others who have had ex- 
tensive experience in the world. 

The first group may have problems stem- 
ming from the abuse or sale of drugs, stu- 
dent honor code violations, the failure to 
pay student loans or other financial ob- 
ligations in a timely fashion, arrests or con- 
victions or concealing arrests or convictions 
on their applications. This concealment 
offense can lead to additional problems par- 
ticularly if the applicant failed to disclose 
necessary information on his law school 
application. 

If the law school has ‘been deceived, a 
suggestion will be made by the board that 
the applicant fully inform the dean of the 
false application and the circumstances sur- 
rounding it, in writing, with a copy to the - 
executive director of the board. When the 
applicant complies, a variety of actions can 
follow depending on the attitude of the dean 
and the policy of the school. In at least two 
law schools in Florida, such disclosure can 
lead to litigation by the school to revoke 
the applicant’s law degree. 

Such cases may sometimes be resolved 
by agreeing to allow the school to put an 
overlay on the applicant’s transcript saying 
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applicant did graduate, but will not be 
permitted to return to the university. Other 
schools, depending on the facts of the case, 
may accept the applicant’s explanation and 
apology without further proceedings. 

The second classification of applicants are 
the older, more experienced lawyers from 
out-of-state or applicants who attend law 
school later in life. They may encounter prob- 
with other state bars, criminal activity, per- 
sonal and business difficulties, the sale and 
abuse of illegal drugs or the abuse of 
alcohol. 

Out-of-state lawyers who have concealed 
or misrepresented facts on their application 
will be asked to produce a copy of all other 
bar applications filed. If the applicant has 
also falsified the application in a state where 
admitted, counsel will need to learn that 
state’s disciplinary and admission rules, as 
the board may ask the. out-of-state lawyer 
to disclose the prior falsification to his home 
state authorities. The fact the board uses 
this technique to help applicants risk losing 
their license in their home state and violate 
their own confidential privilege can be a very 
painful thing for applicants. 

Ordinarily, applicants who have a prob- 
lem obtaining the the board’s recommen- 
dation for approval usually have past or 
present troubles which they chose to con- 
ceal. This concealment inevitably leads to 
their filing a false application either by false- 
hood or omission. 

Filling out the application for admission 
is serious business, since it is filed under 
oath. Too often applicants give it only pass- 
ing attention. Applications are continuing 
and it is the duty of applicants to keep them 
timely by filing amendments.4 When the 
board’s investigators uncover concealed or 
incomplete matters, the board sends a let- 


ter requesting further information. Appli-. 


cants then must file amendments, under 


oath, with explanatory statements. Lying” 


on the application is taken as serious mis- 
conduct, as illustrated by the statement of 
one justice’s thinking in this regard: “It is 
axiomatic that an applicant for admission 
to The Florida Bar who lies or omits the 
truth on the Bar application is presumed 
unfit for admission to the legal profession 
in this state.” 

Even if applicants should, somehow, suc- 
ceed in lying their way into the Bar, the 
court will not hesitate to approve the board’s 
revocation of its recommendation of admis- 
sion upon discovery of the falsification.® 

Some applicants may think juvenile mis- 
conduct sealed or expunged by a court 
order is not the business of the board. 


However, F.S. §943.058(6\(b)4, (1987) makes 
clear that the board has a right to look at 
all such material. 


Investigative Hearing 


When the application and amendments: 


do not satisfy the board, the investigative 
hearing process starts. Applicants will re- 
ceive a letter from the executive director say- 
ing the board wishes them to appear at an 
investigative hearing at a set date and loca- 
tion. The letter will also describe in general 
terms the matters about which the board 
wishes to inquire and will have attached to 
it a notice of rights and responsibilities. The 
board’s inquiry may not necessarily be 
limited to specific matters set forth in the 
letter. The letter will also state that any mat- 
ters bearing on character and fitness may 


Even if applicants 
should succeed in 
lying their way into 
the Bar, the court will 
revoke the board’s 
recommendation of 
admission when 
falsification is 
discovered 


be examined and failure to respond within 
60 days will terminate the application. 

As counsel begins representation of an 
applicant at any point, the person under 
investigation should send a letter to the execu- 
tive director of the board confirming coun- 
sel’s retention. This notifies the board that 
it can work with counsel and not violate 
confidentiality. Counsel should send a re- 
tainer letter to the applicant saying exactly 
how the case will proceed, what it will cost 
and the time schedule. This is good general 
practice which gives a necessary professional 
status to what can be a very emotional and 
stressful time for the applicant. 

It is critical for counsel to convince the 
applicant that the truth, no matter how em- 
barrassing, will do more good than a lie 
under oath. Counsel should meet with ap- 
plicant and take sufficient time to work on 
the facts and a chronology of events. All 
documents bearing on the applicant’s char- 
acter and fitness should be gathered, such 
as transcripts of former testimony, law 
school applications, criminal and financial 
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records. When the applicant gets to the un- 
comfortable part, counsel should work 
through it, minute by minute if necessary, 
hour by hour certainly, so that the appli- 
cant will be in a position to tell the whole 
story in an organized way and not leave 
out what the board probably already knows 
but wants.to hear from the lips of the 
applicant. 

Once counsel has the applicant mentally 
ready to work with the board, the major 
part of counsel’s job at the investigative hear- 
ing level is done. Nevertheless, it is good 
practice to attend the: hearing with the ap- 
plicant. This hearing is neither the time nor 
place to interpose learned objections or 
make dramatic opening and closing state- 
ments. It is certainly not the place to be 
abrasive or abusive to the members of the 
board. Remember this: The applicant wants 
to get into the Bar; counsel is already in. 
Applicants have no leverage at an investi- 
gative hearing. For better or for worse they 
are supplicants. Do not make it worse for 
them. 

Character and fitness proceedings tend 
to be personal and highly charged. Appli- 
cants feel totally exposed to strangers whom 
they feel are not trying to help them but, 
instead, are intent on dwelling on the most 
embarrassing moments in their lives and in 
so doing, blocking their life-long ambition. 
They feel the pressure. 

The investigative hearing will usually be 
held in a hotel. They are closed, confiden- 
tial hearings. Applicant will report to a hold- 
ing area in the lobby where a discrete sign 
with the board’s name on it will be placed. 
As the board often divides into panels, oth- 
ers appearing before it will also be in the 
waiting area. When the time comes, coun- 
sel and applicant will be courteously escorted 
into a hearing room by a staff member. 
Three or more board members, staff and 
a court reporter will be seated on three sides 
of tables assembled in a hollow square. The 
board counsel will not always be present, 
but at times assists in more complicated mat- 
ters. Customarily, applicant and counsel are 
seated side by side on the fourth side, mak- 
ing it somewhat awkward for applicant’s 
counsel to observe the applicant during the 
process. Counsel may stand, but no lectern 
is provided for the resting of notes. 

The proceeding opens with identification 
of the applicant and counsel. The presiding 
officer will state the nature of the proceed- 
ing, identify the board members present and 
ask the applicant to be sworn in by the court 
reporter. The applicant will be asked to state 
his or her name. Then the applicant will 
be handed a copy of the notice of rights 


| 
q a 
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and responsibilities and asked if he received 
the original copy sent earlier, if he has read 
it and if he has any questions regarding it. 
After being asked if he understands his rights 
and responsibilities, the document becomes 
Exhibit | in the record. 

In the interrogation that follows, the tech- 
nical rules of evidence need not be observed,’ 
and are not. If counsel has done a good 
job, the applicant maintains composure, and 
the truth is not shaded in any way, admis- 
sion may be recommended without further 
proceedings. 

Each board member asks questions. All 
are uniformly well informed about the case. 

Applicant’s counsel may be asked if he 
would like a few private minutes with ap- 
plicant. Counsel will also be asked if he or 
the applicant would like to offer anything 
else and, if not, to make a closing state- 
ment. Whether to make such a statement 
is a judgment call which should be decided 
at the time and under the circumstances. 

Counsel and the applicant are then ex- 
cused. The result, determined by the full 
board on the panel’s recommendation, can 
take several weeks, depending on the board’s 
workload. 

Sometimes the applicant will be told he 
has established the qualifications as to char- 
acter and fitness and will be recommended 
for admission. Sometimes he will be told 
further investigation is needed. Sometimes 
specifications will be filed charging the ap- 
plicant with matters which, if proven, would 
preclude the board’s favorable finding and 
recommendation to the Supreme Court. 
This leads to a formal hearing. 

In exceptional cases, after the investiga- 
tive hearing, instead of filing specifications 
pertaining to drug, alcohol or psychologi- 
cal problems, the board will enter into a 
consent order with the applicant. The board 
is authorized to recommend an applicant 
for admission if he has agreed to abide by 
specified terms and conditions upon admis- 
sion to the Bar. If the Supreme Court ac- 
cepts the board’s recommendation and the 
applicant is admitted pursuant to a consent 
order, the terms and conditions of admis- 
sion shall be administered by The Florida 
Bar.’ 


Formal Hearing 

Although the board is not bound during 
a formal hearing by “technical” rules of evi- 
dence? nor the Rules of Civil Procedure, 
there is a certain air of formality surround- 
ing these proceedings that one does not 
easily forget. These hearings, too, are closed 
and confidential and the board is repre- 
sented by counsel. 


The process begins with the filing of speci- 
fications on the applicant, who must file 
an answer within 20 days of receipt. If the 
answer is not timely filed, the specifications 
shall be deemed admitted. Extensions of 
time may be allowed by the board. If the 
answer is not filed, the board will enter find- 
ings of fact, find the specifications proven 
and make appropriate conclusions of law 
which may include a recommendation that 
applicant not be admitted to The Florida 
Bar.!0 

When a timely answer is filed, the board 
will notify the applicant of the dates and 
locations available for the formal hearing 
and have the applicant agree to the date 
and location. If the applicant does not co- 
operate, the board will set the hearing. 
Should the applicant fail to attend without 
good cause, the specifications will be deemed 
admitted and the board will enter findings 
of fact, finding the specifications proven, 
and make appropriate conclusions of law, 
which may include a recommendation that 
the applicant not be admitted. 

With the filing of specifications, the 
board’s counsel may begin to take deposi- 
tions. Counsel should now request copies 
of exhibits the board intends to use. An 
exchange of witness lists allows the appli- 
cant’s counsel to set up depositions. The 
board allows supplementation of the wit- 
ness list up to 20 days prior to the formal 
hearing. The use of stipulations can be help- 
ful at this juncture. 

The depositions taken by the board at 
the formal hearing are admissible into evi- 
dence and, when admitted, go with the 
record to the Supreme Court. Since the 
board uses these depositions instead of live 
witnesses in many cases, counsel should be 
present to cross examine and possibly im- 
peach. Since the board is not bound to the 
“technical” rules of evidence, on occasion 
it has taken and admitted to the record the 
sworn deposition of its own investigators, 
who state what unsworn witnesses told 
them. 

Sufficient time needs to be taken with the 
applicant prior to the formal hearing even 
if counsel has taken the applicant through 
an investigative hearing and particularly if 
the applicant is a new client. 

Often an applicant who was without coun- 
sel at the investigative hearing was not com- 
pletely candid on examination and tried to 
deny or evade facts which, although not im- 
portant enough to disqualify, seemed im- 
portant to conceal but were well known to 
the board. As a result of this duplicity, speci- 
fications were filed charging the applicant 
with not being candid under oath. 
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If counsel comes in at this point, he now 
has the task of admitting that the applicant 
was not completely candid, or lied, but has 
seen the error of his ways, is now rehabili- 
tated and understands the necessity of a law- 
yer telling the truth. A line of questions may 
now take place beginning: “Inasmuch as the 
investigative hearing, wherein you perjured 
yourself, was only four months ago, tell me 
how it is that you are so suddenly rehabili- 
tated?” This line of questions, with unsatis- 
factory answers, may lead the board not 
to move the admission of the applicant, bring- 
ing on a subsequent, much later, hearing 
to show rehabilitation. 

It is imperative the full story be brought 
out with all extenuating circumstances. If 
the applicant is not willing to do this, coun- 
sel should consider resigning from the case 
on grounds he cannot be of effective 
assistance. 

The transcript from the investigative hear- 
ing, available upon request, at cost, from 
the board, should be reviewed with the ap- 
plicant. Counsel should let the applicant 
know what he plans to cover on direct ex- 
amination and take him through his previ- 
ous testimony so he knows what he said 
under oath. This is imperative, because the 


applicant may get rattled (or overcome by 
emotion) under the pressure of the formal 
hearing and sink into disorganized confusion. 

Before the formal hearing is a good time 
to develop affidavits from persons you will 
not call as substantive or character witnesses. 
These are generally admitted by the board, 
for whatever probative value they may have. 
Since they are not subject to cross exami- 
nation, their weight may be marginal, but 
from a psychological point of view, it is bet- 
ter to offer them than to go in empty 
handed. The writer of the affidavit should 
be aware of all the facts in the case and 
should say so, otherwise the affidavit is of 
little use. 

When the formal hearing date arrives, 
counsel and the applicant are in another 
Florida hotel lobby with witnesses and sev- 
eral other applicants and their lawyers and 
witnesses. Though the board does its best 
to be on time, hearings run over, and there 
may be a wait. If the hearing goes too long, 
it may be adjourned and recommenced at 
the next board meeting, generally in two 
months. 

As in the investigative hearing, a staff mem- 
ber escorts applicant and counsel into the 
hearing room. Seven or more board mem- 
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bers are present with staff, a court reporter 
and the board’s counsel around three sides 
of a large square of assembled tables. Iden- 
tifications are made; the witnesses are sworn 
and, usually, the “rule” is invoked. No lec- 
tern is provided. Counsel is seated next to 
applicant and may stay seated throughout 
the proceeding. 

The proceeding is commenced with the 
board’s counsel making an opening state- 
ment. Applicant’s counsel may follow or 
wait until he has put on his case or waive 
opening altogether. Board counsel then out- 
lines the specifications and offers documen- 
tary evidence including depositions, crimi- 
nal records, credit reports and the transcript 
of the investigative hearing. The building 
of this paper case is done smoothly, effi- 
ciently and can be devastating. 

The applicant is asked to look at each 
exhibit, and if there are any objections, they 
should be made at this time. Witnesses for 
the board are then brought forth for direct 
examination by counsel, the board mem- 
bers, and cross examination by applicant’s 
counsel. The board then rests. 

If counsel has not already done so, he 
may make an opening statement. As a gen- 
eral rule, keep this short and put the appli- 
cant on the stand immediately. It is the 
applicant’s character and fitness to practice 
law that the board is interested in, not coun- 
sel’s technique as an orator. 

Once the applicant is on the stand, 
through the process of direct examination, 
counsel should proceed through the whole 
story bringing out the worst about the ap- 
plicant, warts and all. 

If the applicant has lied to the board some- 
where along the way, counsel should tell 
why he lied, and how sorry he is, if that is 
the case. The purpose of the board is to 
examine the character and fitness of a hu- 
man being who wants to be a lawyer. Put 
it in human terms. If there is remorse, show 
remorse. If counsel is relying on applicant’s 
rehabilitation, it should be proved under the 
proper rule.!! 

After direct examination, the applicant 
is cross-examined by the board’s counsel and 
each member of the board. This is a thor- 
ough procedure. Applicant’s counsel then 
has an opportunity to re-direct and more 
questions may come from the board. 

Excruciating as the board’s questions may 
seem to the applicant, they are generally 
well thought out and on point. When the 
board has exhausted its questions to the ap- 
plicant, applicant’s witnesses, if any, may 
be called for direct examination, where the 
same procedure is followed. If there is a 
character witness, and as a general rule there 
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should be one, counsel should be sure the 
character witness knows exactly what has 
transpired to bring on this formal hearing. 
It is important that the witness has read 
the application, the specifications, the an- 
swer, the transcript of the investigative hear- 
ing and is aware of other documentary 
evidence offered by the board or in the ap- 
plicant’s behalf. Nothing is worse than to 
have a character witness say: “He did what? 
Why that’s horrible! I didn’t know that.” 

If a sitting judge is used as a character 
witness, he should appear under subpoena. 
Canon II of the Code of Judicial Conduct 
indicates that the testimony of a judge as 
a character witness injects the prestige of 
his office into the proceeding and may be 
misunderstood to be an official testimonial. 
Sanctions could be imposed on the judge. 
The canon, however, does not afford the 
judge a privilege against testifying in re- 
sponse to an official summons. 

Having put on the applicant and wit- 
nesses, counsel should rest. The board may 
bring forth a mystery guest in the form of 
a rebuttal witness without notice. If appli- 
cant told counsel everything, there should 
be no problem. If information has been held 
back, counsel and the court reporter are the 
only people in the hearing room who have 
no idea of what is about to happen. The 
applicant knows. The staff and the board 
members know and the witness knows. The 
urge to bolt the room should be controlled, 
though requesting a short recess may be in 
order. 

If, however, counsel will be prepared even 
if the witness is out to do the applicant some 
personal harm (and this happens). It is coun- 
sel’s opportunity to neutralize the witness, 
because otherwise the board is going to be- 
lieve its own witness. 

When the evidence is in, counsel for the 
board will close. His job is to make the ap- 
plicant look bad and claim the charges in 
the specifications were proven. Often, he is 
correct. Counsel for the applicant follows 
and contends the specifications either were 
not proven and why, or, even though they 
were proven, that they are not of the mag- 
nitude to exclude the applicant. Here coun- 
sel for the applicant will set out the relative 
innocuousness of the events, the length of 
time that has elapsed since their occurrence, 
the applicant’s remorse and honesty as 
shown in the testimony, and whatever else 
good he can show that proves the appli- 
cant is of fit character to be a lawyer. The 
burden is to show fitness, not to disprove 
the specifications. The applicant does not 
have to prove the falsity of the charges made 
against him.!2 


If the applicant is recommended for ad- 
mission, notification usually arrives within 
two or three weeks. If he is denied, the 
board’s counsel will prepare a statement, 
which sometimes takes a while because of 
the board’s backlog. 

If counsel believes that the applicant did 
everything charged but has been rehabili- 
tated, he states that in the answer or in an 
affirmative defense, to prove the seven re- 
quirements found in the rule.!3 In serious 
drug or alcohol cases, special care must be 
taken by counsel to prove that the appli- 
cant is recovering and is in the hands of 
competent support people. The board has 
the power to recommend admission for such 
applicants on a conditional basis,'* but the 
applicant must evince that confidence in him 
will be rewarded. The Supreme Court, of 
course, makes the ultimate decision. 


Post Formal Hearing Practice 

If the board’s recommendation is unsat- 
isfactory to the applicant, a petition for re- 
consideration, together with a fee of $70, 
may be filed within 60 days after notice. 
This petition must contain new material 
which the board has not previously consid- 
ered. The applicant may proceed directly 
to the Supreme Court by filing a petition 
with the clerk within 60 days after receipt 
of the board’s recommendation, serving a 
copy on the executive director of the 
board.!5 

When the executive director receives the 
petition, he places the record of the formal 
hearing with the Supreme Court and the 
court decides whether the applicant meets 
the character and fitness requirements. In 
some cases the court grants oral argument, 
in. camera. It is not bad form to file a mo- 
tion to maintain confidentiality with the 
clerk of the Supreme Court. It is also wise 
to review the record personally as submit- 


ted by the executive director to ensure that 
no oversight has been made. 

The court may sustain the board, admit 
the applicant or send the matter back to 
the board for further proceedings. 

An applicant who has been through the 
entire process and has been denied may re- 
apply two years after the date of the ad- 
verse finding by filing a petition with the 
Supreme Court.!6 Payment of a $1000 cost 
deposit may be required. In the past, this 
two-year period did not begin running un- 
til after the court ruled, which had a stifling 
effect upon appeals. Now, the two years run 
from the time of the board’s recommenda- 
tion, and filing a petition with the Supreme 
Court does not affect it. 

Applicants in this posture should not be- 
lieve they are eligible for admission in two 
years. The rule means the process may be- 
gin again in two years and take up where 
it left off, including an investigative hear- 
ing as well as a formal hearing. Applicants 
are well advised to re-think why they are 
being held out and concentrate on rehabili- 
tation in the two-year period. This is their 
opportunity to get into position to be a law- 
yer. Here again, the rules on rehabilitation 
come into play and should be followed 
closely. 

One of the problems counsel must deal 
with is the nonavailability of the complete 
case law on the subject of character and 
fitness in Florida. There are published opin- 
ions and there are confidential unpublished 
opinions. The only persons with access to 
the unpublished confidential opinions are 
members of the court and the parties to the 
unpublished opinions. Since one of those 
parties is always the board, it follows the 
examiners know the full body of the law 
and applicant’s counsel does not. 

Further, the board’s use of unsworn state- 
ments, the absence of the “technical” rules 
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of evidence, and the occasional withhold- 
ing by the board of the Rules of Civil Pro- 
cedure regarding discovery are just some of 
the elements that give a tilt to the playing 
field. 

Some of the published cases indicate that 
serious misconduct may be forgiven by the 
court. Persons charged with petty larceny,!7 
conviction of sale of cocaine,!* shoplifting, !9 
filing for bankruptcy,” homosexual acts be- 
tween consenting adults,2! unauthorized prac- 
tice of law and filing false application,” have 
been admitted to the Bar in Florida. How- 
ever, these cases are not reason for assuring 
applicants with similar problems. The board 
will investigate. Each case stands on its own. 
The acts mentioned above will be looked 
at as well as any other variant of human 
behavior the board thinks may affect ap- 
plicant’s ability to practice law upon the 
public of Florida. 

In the 1950’s and early 1960’s bar exam- 
iners looked for communists and fornica- 
tors. In the late 1960's and early 1970’s they 
looked for hippies and pot smokers. Then 
came the era of cocaine, homosexuals, bank- 
rupts and unpaid student loans. Today al- 
coholism and other drug abuse is on the 
ascendancy. But always, the issue is good 
moral character. Counsel should review the 
major United States Supreme Court cases 
for legal guidance in regard to moral 
character.23 


Richard C. McFarlain is the senior mem- 
ber of McFarlain, Sternstein, Wiley & 
Cassedy, P.A., Tallahassee. He served 
The Florida Bar as assistant executive 
director for legal affairs, leaving this po- 
sition in 1976. He is a graduate of Rollins 
and Stetson University College of Law. 
He has represented numerous applicants 
before the Board of Bar Examiners, thus 
basing this detail of procedure on his 
own experience. 


Conclusion 

The Board of Bar Examiners performs 
a public service in examining the fitness of 
highly trained people who wish to practice 
their skills on behalf of the people of Flor- 
ida. The board establishes high standards. 
Such standards necessarily create a reaction 
which demonstrates itself through groups 
who would eliminate all inquiry into char- 
acter and fitness and if given their way, 
would eliminate the entire Bar admissions 
process. This reaction, though possibly well 
intentioned, does not give proper regard for 
the interest of the state in protecting the 
people from unqualified lawyers. 

The methods the board employs in its 
character and fitness investigations are thor- 
ough but as unintrusive as possible given 
the circumstances and the subject matter. 

As a general rule, if the truth is told and 
sufficient time has passed since the offend- 
ing conduct, the applicant’s chance of ad- 
mission is good. The board and the court 
understand no one is perfect, even lawyers. 
If they were, The Florida Bar would not 
be spending $3.7 million this year on griev- 
ance cases. The lawyers who are disciplined 
have changed for the worse since admis- 
sion. Applicants who seek admission after 
some untoward event have changed too, 
hopefully for the better. When they dem- 
onstrate that change to the satisfaction of 
the Florida Board of Bar Examiners they 
will be recommended to the Supreme Court 
for admission to The Florida Bar.0 


‘Fa. Const. art. V, § 15. 

2 Fra. Sup. Cr. BAR Apmiss. RULE, art. I. 

3 The Board of Bar Examiners is located at 
1300 East Park Avenue, Tallahassee, Florida 
32399-1750. 

4 Fra. Sup. Cr. Bar Apmiss. Rute, art IV § 
9.b. 

5 The Florida Bar v. Alex P. Lancaster, 448 
So.2d 1019, 1024 (Fla. 1984) (Erhlich J., con- 
curring in part and dissenting in part). 

6 Fla. Bd. of Bar Exam. v. Lerner, 250 So.2d 
852, 853 (Fla. 1971). See also Fia. Sup. Cr. BAR 
Apmiss. RULE, art. VII § 2. 

7Fia. Sup. Cr. Bar Apmiss. RULE, art. III 
B § 3.a. 

8 Fra. Sup. Cr. Bar Apmiss. RULE, art. III 
B § 3.c. 

9 Sup. Cr. Bar Apmiss. RULE, art. III 
B § 3.f. 

10FLa. Sup. Cr. Bar Apmiss. RULE, art. III 
B § 3.d. 

Sup. Cr. Bar Apmiss. RULE, art. III 
B § 4.e. provides: 

“e. Any applicant or student registrant who, 
in any formal hearing held in response to Speci- 
fications pursuant to Article III, Section 3 or 
in any proceeding held before the Board pursu- 
ant to Article II, Section 5 or Article III, Sec- 
tion 4.d., affirmatively asserts rehabilitation from 
prior conduct which bears adversely upon such 
person’s character and fitness for admission to 
the Bar shall be required to produce clear and 
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convincing evidence of such rehabilitation in- 
cluding, but not limited to, the following ele- 
ments: 

“(1) Strict compliance with the specific con- 
ditions of any disciplinary, judicial, administra- 
tive or other order, where applicable; 

“(2) Unimpeachable character and moral stand- 
ing in the community; 

“(3) Good reputation for professional ability, 
where applicable; 

“(4) Lack of malice and ill feeling toward those 
who by duty were compelled to bring about the 
disciplinary, judicial, administrative or other pro- 
ceeding; 

“(5) Personal assurances, supported by cor- 
roborating evidence, of a desire and intention 
to conduct one’s self in an exemplary fashion 
in the future; 

“(6) Restitution of funds or property, where 
applicable; 

“(7) Positive action showing rehabilitation by 
such things as a person’s occupation, religion, 
community or civic service. Merely-showing that 
an individual is now living as and doing those 
things he or she should have done throughout 
life, although necessary to prove rehabilitation, 
does not prove that the individual has under- 
taken a useful and constructive place in society. 
The requirement of positive action is appropri- 
ate for applicants for admission to the Bar be- 
cause service to one’s community is an implied 
obligation of members of the Bar.” 

'2 Coleman v. Watts, 81 So.2d 650, 655 (Fla. 
1955) (quoting Board of Bar Exam. v. Poyntz,, 
152 Or. 592, 595, 52 P.2d 1141, 1143 (1935), rehg. 
denied, 54 P.2d 1212 (Or. 1936)). 

13 Fla. Sup. Cr. Bar Apmiss. RULE, art. III 
B§ 

14 Sup. Cr. Bar Apmiss. RULE, art. III 


§ 3.c. 

1S Fra. Sup. Cr. BaR Apmiss. RULE, art. III 
B§ 4.a.,b. 

16 Fa, Sup. Cr. Bar Apmiss. RULE, art. III 
B§ 4.4. 

17 Tn re Question of Law Certified to the Su- 
preme Court of Florida by the Fla. Bd. of Bar 
Exam., 183 So.2d 688 (Fla. 1966). 

18 In re Diaz-Arguelles, 401 So.2d 1347 (Fla. 
1981). 

19 Fla. Bd. of Bar Exam. Re: L.K.D., 397 
So.2d 673 (Fla. 1981). 

20 Fla. Bd. of Bar Exam. Re: Lonnie Neil 
Groot, 365 So.2d 164 (Fla. 1978). But see Fla. 
Bd. of Bar Exam. Re: G.W.L., 364 So.2d 454 
(Fla. 1978). See also Fla. Bd. of Bar Exam. Re: 
Richard Elliot Kwasnik, 508 So.2d 338 (Fla). 

21 Fla. Bd. of Bar Exam. Re: N.R.S., 403 
So.2d 1315 (Fla. 1981); In re: Fla. Bd. of Bar 
Exam., In re Robert Francis Eimers, 358 So.2d 
7 (Fla. 1978). 

22 Lopez v. Fla. Bd. of Bar Exam., 231 So.2d 
819 (Fla. 1969). In re Application of V.M.F. 
for Admission to The Florida Bar, 491 So.2d 
1104 (Fla. 1986). 

23 See Konigsberg v. State Bar, 353 U.S. 252, 
(1957); Schware v. Bd. of Bar Exam., 353 U.S. 
232 (1957). 
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LEGAL NEEDS OF 


Children in Foster Care 
A Challenge to the Legal Profession 


he Adoption Assistance and Child 
Welfare Act (P.L. 96-272) was 
passed by Congress in 1980 to ad- 
dress the needs and rights of foster 
children who have been removed from their 
parents’ custody because of abuse, neglect 
or abandonment. This public policy was a 
result of growing awareness of the rising 
numbers of children spending their lives in 
temporary foster homes in the 1970's. It con- 
cerns itself with child welfare, and the right 
of children to live in permanent families. 


Implementation of P.L. 96-272.in the - 


states became known as permanency plan- 
ning, while the policy itself is referred to 
as permanence. At the heart of this legisla- 
tion is the theme of discouraging the use 
of foster care. Services are called for which 
seek to solve the family’s problems, and thus 
avoid the child’s removal from the home. 
However, as P.L. 96-272 was introduced 
into the states’ service systems, the mandates 
were often misunderstood, and the public 
was relatively unaware of the issues involved. 
Also during this period, implementation of 
deinstitutionalization policies and increased 
reports of child abuse and neglect, resulted 
in the referral of greater numbers of chil- 
dren into an already strained system. (There 
are now one third of a million children liv- 
ing in-foster care.') As a result, the service 
delivery systems -were usually underfunded 
and inadequately prepared to provide the 
additional services necessary to carry out 
the federal policy. 

P.L. 96-272 mandated: 

1. Improved preventive services to avoid 
removal; 

2. Appropriate placement to facilitate visi- 
tation; 

3. Careful case planning to assist reuni- 
‘fication; 


4. Timely action ‘to secure permanent” 


homes. 

Ch. 39 of the Florida Statutes, amended 
in 1987, contains these provisions to imple- 
‘ment P.L. 96-272: 


Services are called 
which seek to 
solve the family’s 
problems and 
avoid the 
child’s removal 
from home 


by Audrey L. Schiebler 


1. Preventive services to children at risk 
(F.S. 39.42 part IV); 

2. Reasonable efforts to prevent removal 
(FS. 

3. Appropriate placement (F.S. 
39.453(7\(g)); 

4. Limit of one year in foster care (F.S. 
"39.45(2)) 

Unfortunately, the implementation of 
P.L. 96-272 and F.S. Ch. 39 have not been 
able as yet to remedy delays in achieving 
permanency for children. The congressional 
hearings held by the Select Committee on 
Children, Youth and Families? indicate that 
permanency problems are not unique to Flor- 
ida, but are being encountered nationally. 


Barriers to Permanence 

What, then, are the legal and statutory 
barriers to permanence, especially as they 
relate to Florida, and how can the legal pro- 
fession intervene? 


® Mandated Services Without Funding Sup- 
port 

The mandate which calls for reasonable 
efforts required to prevent removal requires 
provision of a wide array of preventive and 
intervention services which are not avail- 
able in most communities in Florida. They 
are not available because the law mandat- 
ing the services was passed without the fund- 
ing necessary to support those services. In 
some Florida counties, citizens have been 
visionary and passed special taxing districts 
for children,3 where services are available 
and accessible. Intensive, comprehensive and 
coordinated community-based services— 
including parenting, drug and alcohol abuse 
therapies, health care, homemaker services, 
intensive crisis counseling, mediation, hous- 
ing, respite nurseries, day care and food 
stamps—must be available to facilitate 
healthy, intact homes, while providing safe, 
educational and appropriate daytime envi- 
ronments for children. 


@ Ambiguous Statutory Language 

Some foster care cases resolve slowly be- 
cause of ambiguous language in the law. 
One example of this concerns the maximum 
period that a child may spend in foster care. 
In F.S. 39.52(2), the legislature specified no 
more than one year “ that permanent place- 
ment with the biological or adoptive family 
be achieved as soon as possible for every 
child in foster care and that no-child re- 
main in foster care longer than one year.” 

However, in the next section, F.S. 


-39.453(3)a, 18 months is used asthe maxi- 


mum foster care period: 

The initial judicial review — [T]he third review 
shall be held no later than 18 months from the 
date the child was initially ordered into foster 
care if involuntarily placed or from the date the 
child was voluntarily placed. If the court ex- 
tends the performance agreement or permanent 
placement plan after the 18-month judicial re- 
view, a judicial review.... 


Such inconsistent references to the allow- 
able period of foster care complicate the 
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process of resolving family crises and achiev- 
ing permanence for the child. 

In other sections the statutory language 
may be open to subjective interpretation. 
F.S. 39.453(6)a5, for example, uses terms 
that elude precise definition: 


A statement concerning whether the parent or 


guardian though able to do so did not substan- 
tially comply with the provisions of the perform- 
ance agreement or plan and the agency recom- 
mendations or statement that the parent or guard- 
ian did substantially comply with such provisions. 

Here, the phrase “though able to do so” 
implies an exception for those “unable to 
do so,” although this exception is never clari- 
fied. Does this reference include parents or 
guardians who are intellectually impaired, 
mentally ill, or have other untreatable dis- 
orders? Similarly, the word “substantially” 
is subjective and nonquantifiable. Such word- 
ing leaves interpretation of each case to the 


discretion of the judge. Replacement of 
terms such as “reasonable” and “substan- 
tially” with wording that allows for the quan- 
tification of compliance would permit the 
establishment of standards that could more 
effectively guide families, service providers 
and the court. With objective criteria as ref- 
erences, families and service providers would 
have understandable guidelines which might 
prevent litigation, and the court could de- 
termine how compliant parties had been in 


satisfying legislative provisions. 


©The Appointment of a Counsel for 
Insolvent Parents 

The counsel for insolvent parents is usu- 
ally appointed once the termination of 
parental rights petition has been filed. How- 
ever, if the case is to be heard in a timely 
manner, counsel is at a serious disadvan- 
tage; the case may have been active for 18 


SPECIAL ANNOUNCEMENT!! 


THE HEIN COMPANY IS PROUD TO ANNOUNCE 
FLORIDA BAR JOURNAL 
ON 
MICROFORM 


Volumes 1-60 (1927-1986) $580.00 
Volumes 1-58 (1927-1984) roll $540.00 
Volumes 59-60 (1985-1986) fiche $ 40.00 
WRITE OR CALL 
WILLIAM S. HEIN & CO., INC. 


1285 Main Street, Buffalo, NY 14209 
Buffalo (800) 828-7571 Manhattan 212/283-3528 
ington (202) 393-3938 
- In NY State (716) 882-2600. 


36 THE FLORIDA BAR JOURNAL/JANUARY 1989 


months or longer with the agencies involved 
for at least that long. The volume of re- 
cords which accumulate during such long 
periods in these cases is substantial. Prepa- 
ration of an adequate defense is a time- 
consuming matter, and often results in many 
motions for continuance. If parents are to 
be assisted as well as represented, they need 
the assistance early rather than later. It has 
been clearly established that the longer a 
child remains in placement, the likelihood 
of family reunification is greatly diminished.‘ 
The appointment of counsel at the outset 
of these cases, either (1) when the child is 
first ordered into foster care or (2) by the 
first judicial review if the child has been or- 
dered to remain in foster care, would pro- 
vide counsel with the opportunity to assist 
in the preparation of and to encourage com- 
pliance with the performance agreement and 
prepare in a timely manner for scheduled 
hearings. 


@ Development of Juvenile 
Law Certifications 

Like many modern disciplines, the body 
of child welfare knowledge is expanding 
exponentially. Between 1980 and 1986, the 
number of abused and neglected children 
increased by two-thirds.° There is no indi- 
cation that this increase is abating. With 
the number of children needing protection 
growing so rapidly, it is vital that each pro- 
fessional entrusted with that protection has 
appropriate training. 

Unfortunately, many areas of the judi- 
ciary have not yet recognized the need to 
invest special resources for juvenile concerns. 
Foster care cases involve children and are 
almost always time-consuming, dishearten- 
ing and troublesome. They are traumatic 
for children and their families, difficult and 
unpleasant for the courts, and often have 
long-term unresolved consequences. Precisely 
for these reasons, these cases should be ac- 
corded a greater priority within the courts. 
In some jurisdictions, the juvenile bench is 
often considered “penance” or “Siberia”; in 
others, it is given to the most junior mem- 
ber of the judiciary. Judges often may have 
no specific training or competency in juve- 
nile law and may make decisions without 
reference to significant current policy and 
legislation. While there are, of course, ap- 
pellate procedures to safeguard against such 
problems, the ramifications of having juve- 
nile judges with little background or interest 
in juvenile and family law can be profoundly 
unfortunate for children and families. It is 
important to remember that many children 
in foster care never experience happy end- 
ings — only resolutions. 
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This situation must change if these laws 
are to benefit children. It is within reason 
to suggest that all judges who assume the 
juvenile bench have competence in juve- 
nile law. While it is understood that 
Florida judges are required to rotate their 
bench assignments, it is also true that ex- 
pertise in all fields of law is not possible. 
Certainly the responsibilities associated 
with the juvenile bench should not be com- 
promised by adherence to a system less 
rigorous-or humane than it could be. 


@/Incarcerated Parents and Abandonment 
Another barrier to achieving permanency 
is incarceration, which sometimes is a re- 
sult of criminal child abuse charges. Incar- 
cerated parents can almost never attend to 
the goals or provisions of the performance 
agreement (the services are usually not avail- 
able in prison). Since the performance 
agreement should be a time-limited and goal- 
oriented contract, incarcziated parents are 
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by definition in the category of those “un- 
able to do so.” Within this context, the one- 
year foster care maximum becomes mean- 
ingless, and the parent’s sentence becomes 
the sentence of the child—the legitimized 
timeframe for the child’s stay in foster care. 

While case law indicates abandonment, 
per se, it cannot be used as grounds for ter- 
mination of parental rights when a parent 
is in prison.’ A commission is needed to 
study this issue in depth as it relates to the 
rights and needs of children and parents and 
make appropriate recommendations. 


®Citizen Foster Care Review Board 

Citizen foster care review boards are be- 
ing used successfully in 13 states* to focus 
community awareness and involvement on 
the foster care problem. In each case pro- 
gress toward permanence is monitored and 
reviewed; this review process does not 
preempt but rather informs and enhances 
judicial review. The board also can moni- 
tor the availability of intervention services 
in each community and spearhead the es- 
tablishment of preventive services, foster 
home recruitment and other needs. Florida 
would do well to examine the utility of es- 
tablishing such bodies. 


Conclusions 

Federal and state laws mandate strong 
policies to assist children in achieving per- 
manent homes. However, the legislative and 
executive branches of state governments 
have not made the corresponding budget- 
ary allocations to provide adequately for 


the mandated services. Without money for 
comprehensive community services, few fami- 
lies and children benefit from these poli- 
cies. It would behoove all community 
leaders to become involved in the establish- 
ment of special taxing districts for children 
and follow the lead of Pinellas and Palm 
Beach counties. 

Recognizing that no law or policy can 
diminish the serious human illness and de- 
ficiencies in society, some problems in im- 
plementation can be resolved by practical 
changes in the law. Legal barriers created 
by ambiguous language, timeframes, and 
lengthy involuntary absence of parents 
should be studied and addressed. A citizens 
review board would open the system and 
create a more caring, responsive community. 
In the judicial system, concerns related to 
training, timing and priority could be re- 
solved by the chief judge in each circuit.0 


‘U.S. Department of Health and Human 
Services, 1987. 

2 Foster Care, Child Welfare and Adoption. 

3 Pinellas (Juvenile Welfare Board), Palm 
Beach (Children’s Services Council), pending in 
Dade and Martin Counties. 

4 Metropolitan Court Judges Committee Re- 
port, p.23 (1986). 

5 The National Incidence Study, National Cen- 
ter for Child Abuse and Neglect (1988). 

§ Metropolitan Court Judges Committee Re- 
port, p.13 (1986). 

7In re: B.W. v. Dept. of HRS, Supreme 
Court of Florida, 498 So.2d 946 (Fla. 1986). 

8 Smita, CHILD WELFARE IN THE STATES, 
pp.32- 33 (Nov. 1986). 


Now, HRS uses a new, state-of-the- 
art computerized system that central- 
izes and standardizes reports called 
in from across the state to one, toll- 
free hotline — 1-800-96-ABUSE — to 
handle these complaints. 

The Florida Protective Services Sys- 
tem is a coordinated statewide net- 
work for reporting and investigating 
abuse. Additional HRS investigators 
and social workers have been hired. 
There are new procedures in place. 
An automated tracking system guides 
investigators in completing critical 
steps throughout their investigations. 
Help will arrive when needed. 


Floridians Call a Halt to Abuse 


Every four minutes of every day a compiaint of abuse, neglect or 
exploitation of children, adults with disabilities or the elderly is 
reported to the Department of Health and Rehabilitative Services. 


Dial 1-800-96-ABUSE whenever 
you suspect abuse, neglect or ex- 
ploitation involving children, adults 
with disabilities or the elderly. As a 
professional, you are mandated by 
law to report abuse by calling the 
abuse hotline and to follow up the call 
in writing within 48 hours. 

While HRS has made halting abuse, 
neglect and exploitation a top prior- 
ity, it's everyone’s job. Please help 
those who cannot protect themselves 
by calling a halt to abuse, neglect and 
exploitation. 
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FAMILY LAW | 


The Role of Psychologists 
in Child Custody Litigation 


ile psychologists have been 
called upon to provide exper- 
tise in all four areas in which 

* courts determine child cus- 
tody (dissolution of marriage, guardianship 
proceedings, dependency and termination 
of parental rights), this article focuses on 
the use of psychologists in contested cus- 
tody proceedings in dissolution of marriage 
actions. 

While the other areas may primarily in- 
volve an assessment of whether a natural 
parent is “unfit” or “incompetent,” divorce 
custody litigation does not usually involve 
questions of “fitness,” but rather an assess- 
ment of the relative merits of each parent 
and a determination as to which of two po- 
tentially good parents could best provide 
for their child’s needs and interests. In the 
context of Florida’s shared parental re- 
sponsibility statute, F.S. §61.13(2) et seq., 
psychologists are frequently called on to iden- 
tify. the circumstances under which each 
parent’s aggregate of strengths and weak- 
nesses may best provide for the particular 
needs of their child at each developmental 
stage. 

The relative merits of two competent par- 
ents has not always been an issue in divorce 
custody litigation. Before the 20th century 


the natural father generally had the sole right. 


to custody. By the beginning of the 20th 
century, the role of the mother began to 
assume more importance, and for most of 
this century, custody has generally been 
awarded to the mother, based on the rather 
romanticized assumption that mothers are 
better suited than fathers to provide for the 
emotional and security needs of their 
children. 

In the past twenty years or so, within the 
context of decreased stereotyping of male 
and female roles, the increased incidence of 
mothers in the workforce and a. growing 
body of research on the importance of the 
father in the family and his ability to nur- 
ture children, the concept of the automatic 


aggregate strengths 


and weaknesses 


in providing for the 
particular needs of 
the child at each 
developmental 
stage 
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award of custody based on sex of parent 
has been officially eliminated. “After con- 
sidering all relevant facts, the father of the 
child shall be given the same consideration 
as the mother in determining the primary 
residence of a child irrespective of the age 
of the child.” F.S. §61.13(2)(b)(1). 

The acceptance of the “best interests of 
the child” criterion has lead to “a highly 
individualized interpretation of what is in 
the best interests of (or least detrimental to) 
a particular child.”! Nationally, this has led 
judges to seek “the assistance of mental 
health professions in divorce custody cases, 
especially for their expertise in the evalu- 
ation of children’s needs, parents care- 
taking qualities, and description of their 
implications for the child’s welfare.” 


Potential Benefits 


Within the current context of the court’s 
need to arrive at custody decisions based 
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on the “best interests of the child,” espe- 
cially difficult when both parents are fit, 
judges are faced with the task of acquiring 
and evaluating information related to the 
specific developmental, emotional and physi- 
cal needs of children, the particular family 
dynamics and interrelationships, and paren- 
tal resources and limitations in meeting chil- 
dren’s needs. Often the evidence presented 
to judges is restricted to the testimony pro- 
vided by each parent and their lay witnesses, 
which is normally contradictory and con- 
flictive, or at best, subject to the limitations 
of each parent’s insight (or lack of it) as 
well as their personal biases and perceptions. 
A competent psychological evaluation can 
provide. additional important. and wide- 
ranging data to assist judicial decision- 
making. 

A review by Stone and Shear? mentions: 
several additional benefits of using psycholo- 
gists, including: 

1. Promoting a shift from the adversarial 
focus of the judicial proceedings and its em- 
phasis on each parent’s inadequacies to a 
more positive acknowledgment of their po- 
tential contribution to their child’s welfare; 

2. Securing the child’s input in a less fright- 
ening setting than a courtroom, and evalu- 
ating the strength of a child’s bond to each 
parent without creating loyalty conflicts by 
direct interrogation regarding the child’s pa- 
rental preferences; 

3. Expanding the amount of information 
available to the court in a more efficient 
manner; 

4. Allowing the parents the opportunity 
to relate all factors which they feel should 
be considered in the decision-making proc- 
ess outside the confines of direct and cross- 
examination, thus contributing to the 
parents’ perception that they have been given 
a fair opportunity to be heard and to influ- 
ence the final decision; and 

5. Assisting parents in focusing on their 
children’s emotional needs, rather than on 
their own “parental rights.” 
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The Evaluation Role 

Typically, psychologists are employed to 
address three issues: The mental health of 
one or both parties, the relative parenting 
capacity of the parties, and the emotional 
and psychological needs of the child. 

As others have described in previous ar- 
ticles,4 in appropriate circumstances either 
the court on its own motion or one of the 
parties may request a psychological evalu- 
ation of the mental health of one or both 
parties, usually in the context of allegations 
of parental “unfitness” or “incompetence.” 
The existence of mental illness or mental 
disability in a parent should not generally 
be considered relevant to a determination 
of custody in divorce litigation, unless it can 
be shown that the mental condition has an 
adverse effect on the child’s present and fu- 
ture growth or welfare. In addition, courts 
may require expert testimony concerning the 
amenability to treatment of the mental con- 
dition, and whether the condition is likely 
to be permanent, temporary or intermittent. 

The mental health of the parents is but 
one of the 10 factors which the Florida cus- 
tody statute takes into consideration in de- 
termining shared parental responsibility and 
primary residence. F.S. §61.13(3)(g). Psy- 
chologists are, therefore, often asked to pro- 
’ vide data relating to other factors, such as 
the love, affection, and other emotional ties 
existing between the parents and the child; 
the desirability of maintaining the child in 
a stable, satisfactory environment; and 
the reasonable preference of this child, 
where appropriate. F.S. §61.13(3)(a), (d) 
and (i). 

Questions relating to parenting capacity 
or competence as described above demand 
that the psychologist use different resources 
and techniques than those required to de- 
termine the presence or absence of mental 
illness and its effects on the welfare of the 
child. 

The third question typically put to a psy- 
chologist relates to the assessment of the 
child’s particular emotional and psychologi- 
cal needs. The best interests of the child can- 
not be interpreted without such an as- 
sessment. A psychologist is ideally quali- 
fied to provide information both about the 
unique needs and characteristics of a par- 
ticular child, and a summary of research 
relating to the general developmental needs 
of children at different stages in their lives. 


The Custody Evaluation 

Although it is frequently the case that one 
party will seek a psychological evaluation 
either of themselves or the opposing party, 
any evaluation which assesses only one party 


is necessarily limited and provides little or 
no useful information to the court in deter- 
mining which parent is better suited to be 
the primary residential parent. An assess- 
ment of only one parent, or of one parent 
and the child, allows only an evaluation of 
that parent’s emotional health, capacities 
and qualities as a parent, and the quality 
of that parent’s relationship with the child. 
No recommendations regarding which par- 
ent can better provide for the best interests 
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of the child can legitimately result from such 
a limited evaluation. 

For example, in affirming the trial court’s 
decision naming the father as residential par- 
ent, the First District noted, Sherod v. 
Sherod, 448 So.2d 1235 (Fla. Ist DCA 
1984), that the court-appointed psychiatrist 
who recommended primary residence of the 
child should be with the father had exam- 
ined both parties, whereas the mother’s 
expert “did not observe the father and child 
interacting and therefore formed no opin- 
ion of that relationship.” Furthermore, and 
as a practical matter, when a psychologist 


is consulted by only one party in the con- 
flict, it is common that the other party will 
refuse to come for evaluation, fearing that 
any psychologist so retained will be less than 
objective, or at worst, a “hired gun.” 

It is preferable that the court, on its own 
or in response to a motion by one of the 
parties, appoint a psychologist to evaluate 
all members of the family system. Some 
judges have requested only an evaluation 
of the child, seeking information about the 
child’s psychological and emotional needs 
as well as the child’s relationship to each 
parent. While it is possible to draw some 
limited inferences from an evaluation of the 
child alone, it is better to evaluate all par- 
ties so that impressions can be validated by 
gathering information from a variety of 
sources.. 

The tasks performed by a psychologist 
during a custody evaluation differ from a 
psychological evaluation of an individual 
referred for assessment for treatment or 
other diagnostic purposes. 

In the course of a diagnostic, noncustody 
evaluation, a psychologist will gather infor- 
mation from the individual regarding 
personal and family history (and a devel- 
opmental history if a child is being evalu- 
ated), and the psychologist will conduct a 
brief mental status evaluation. Psychologi- 
cal testing normally includes a standard 
battery of cognitive, projective and objec- 
tive personality tests. For an excellent 
discussion of the commonly used psycho- 
logical tests, see Jay Ziskind, 1 Coping with 
Psychiatric and Psychological Testimony 
200-250 (3d ed. 1981). 

However, the family law attorney should 
be aware that the tests normally used which 
comprise the standard “tools of the trade” 
for psychologists, and which are, therefore, 
routinely accepted in court, present signifi- 
cant problems when used as the main or 
sole source of information in a custody evalu- 
ation. First, tests may differ widely in their 
reliability and validity, and in the amount 
and quality of research available to docu- 
ment their use. Most tests typically admini- 
stered in a standard psychological battery 
were developed to assess the presence or ab- 
sence of mental illness, and most have been 
validated by comparing a pathological popu- 
lation with a “normal” sample. Their use- 
fulness in comparing the relative merits of 
two normal individuals may be limited. 
Thus the standard assessment procedure 
used by most psychologists is useful in an- 
swering the first question usually asked 
(whether there are mental health problems 
which would interfere with parenting). The 
standard battery of psychological tests alone, 
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however, have little or no usefulness in as- 
sessing and comparing the relative parent- 
ing qualities of each parent. 

To date, there are no tests or inventories 
which have been designed specifically to 
answer the legal questions regarding par- 
enting capacity relevant to divorce custody 
litigation.‘ 

There are, however, several instruments 

which have been designed for other pur- 
poses, and which assess one or more par- 
enting abilities or attitudes. For example, 
the Adult-Adolescent Parenting Inventory 
is one instrument which was originally de- 
signed to identify potential for child abuse. 
The Parent-Attitude Research Inventory is 
a scale which has been used for almost 30 
years as a research tool for assessing a num- 
ber of parent attitude concepts. However, 
at present there is insufficient evidence or 
research data to demonstrate that parent- 
ing attitudes are directly related to specific 
parenting behaviors. Instruments such as 
these do at least address the issue of par- 
enting qualities, and may allow a compari- 
son of both parents along several dimen- 
sions which appear to be relevant to the 
court’s decision. 
_ With the tools currently available, an ac- 
ceptable custody evaluation should include 
several components and gather data from 
several different sources, including: 

1. A clinical interview of each parent and 
child to obtain a complete personal and fam- 
ily history, and a history of the marriage; 

2. A mental status evaluation of both 
parents; 

3. A comprehensive developmental his- 
tory for each child, identifying any special 
physical, emotional or academic needs the 
child may have; 

4. Interviews with other involved parties, 
such as housekeepers, grandparents or each 
parent’s “significant others,” particularly if 
these individuals have been or will be in- 
volved in living with or substantially con- 
tributing to raising the children; 

5. Behavioral and test data from admini- 
stering standard psychological tests, plus 
other relevant behavioral check lists and at- 
titude/ behavioral inventories (with the ca- 
veats noted above); 

6. Other behavioral data obtained by ob- 
serving parent-child interactions in as many 
settings as possible; and 

7. A review of medical, psychological and 
educational records of the child, and when 
available® and appropriate, the parents. 

Such comprehensive evaluations which 
draw conclusions from data drawn from sev- 
eral sources should stand up well to the 
rigors of cross-examination and will be less 


susceptible to a “Ziskind attack” than evalu- 
ations which rely on test or interview data 
alone, or which fail to evaluate all parties. 


Expanded Roles 

In addition to answering specific ques- 
tions about the personality characteristics 
and parenting abilities of each party in re- 
lationship to the needs of the child, psy- 
chologists can: 

1. Play a peace-keeping or mediation role 
by intervening in parents’ disputes before, 
during or after the litigation; 

2. Help parents understand the effects of 
continuing conflict on their children and as- 
sist them in dispute resolution; 

3. Assist parents in understanding and 
emotionally coping with the adversarial na- 
ture of the litigation process, in understand- 
ing and accepting the decisions of the court, 
and in psychologically supporting children 
as they contend with the trauma of divorce 
including changes of residence, schools, fam- 
ily composition and the reduced contact with 
the nonresidential parent; 

4. Educate parents, attorneys and judges 
by providing them with up-to-date research 
information about issues relating to chil- 
dren’s emotional and developmental needs 
so that they become aware that children’s 
needs change as they grow, and that a cus- 
tody or visitation decision cannot be “writ- 
ten in stone” but may need periodic review 
as the child passes from one developmental 
stage to another. 

5. Provide on-going monitoring or audit- 
ing of custody and visitation arrangements, 
so that the child’s developmental needs may 
continue to be addressed, and changes may 
be initiated as needed in a nonconflicting, 
nonadversarial fashion; 

6. Provide to attorneys and the court writ- 
ten or verbal information on specific topics 
which may be relevant in any given case, 
such as: (a) A review of research relating 
to the ability of father to nurture young 
children; (b) the effects of maternal employ- 
ment on children, in the context of a claim 
for temporary or permanent alimony; (c) 
the effects of different types of custody and 
visitation arrangements on children at dif- 
ferent age levels; or (d) the circumstance in 
which shared parental responsibility reduces 
or increases post-dissolution of marriage con- 
flict and litigation. 

Thus psychologists can serve many func- 
tions in divorce litigation, limited only by 
the flexibility and creativity of judges and 
attorneys in using the expertise, services and 
skills which psychologists can provide.O 

! Mnookin, R., Child custody adjudication: 
Judicial functions in the face of indeterminacy, 
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BUSINESS LAW 


Fraud and Abuse Liability 
in the Health Care Business 


provider or supplier of health 
care services and goods must be 
sensitive to the very real poten- 
tial for liability for fraudulent 
and abusive practices under the Medicare 
and Medicaid programs and commercial 
health insurance programs particularly in 
the State of Florida. The recent enactment 
and ever-increasing enforcement of a com- 
prehensive web of criminal, civil and ad- 
ministrative laws and regulations developed 
to combat fraudulent, abusive practices in 
the nation’s health care delivery system has 
raised the spectre of liability among pro- 
viders, suppliers and other businesses con- 
nected with the delivery of health care. 

A number of questions are continually 
raised concerning prohibitions under the 
fraud and abuse laws which is a natural con- 
sequence of their complexity and the con- 
siderable uncertainty about their application 
to given circumstances and business prac- 
tices. This discussion will survey the major 
criminal and civil fraud and abuse authori- 
ties and discuss their application in an 
attempt to provide insight into the en- 
forcement of these laws and their objective 
to minimize fraud and abuse and to reduce 
costs in government and private health in- 
surance programs. 

_ The investigation and enforcement of 

these laws has perhaps achieved its greatest 
success in Florida where a leading case in 
the application of civil liability for Medi- 
care fraud also became the basis for the first 
application of the Racketeer Influenced Cor- 
rupt Organization Act (RICO) to public and 
private health insurance fraud.! A brief re- 
view of the decision in Mayers v. HHS, 806 
F.2d 995 (11th Cir. 1986), illustrates the need 
for health care providers and suppliers, or 
any business peripherally involved in health 
’ care delivery, to consider carefully their busi- 
ness practices and the scope of their poten- 
tial liability for fraud and abuse regarding 
claims for goods and services. The spate of 
recent successes by government authorities 


Ever-increasing 
enforcement of a 
comprehensive web 
of laws developed 
to combat 
fraudulent and 
abusive practices 
has raised the 
spectre of liability 


by Gabriel L. Imperato . 


responsible for enforcing these laws, in con- 
junction with their unlimited potential for 
effectuating cost containment, ensures a con- 
tinued vitality for the initiation of new 
investigations and enforcement. 

The development and application of the 
fraud and abuse laws have been pioneered 
by the federal and state governments as a 
consequence of their administration of the 
Medicare and Medicaid programs. The suc- 
cess of government enforcement efforts has 
caught the attention of commercial health 
insurers who are also interested in promot- 
ing their own efforts to curb health care 
costs. The basic thrust of the fraud and 
abuse laws is premised on the principle that 
payment for health care is only available 
for services which are medically necessary, 
efficient and economical and of a level of 
quality recognized in the community. The 
statutory and regulatory framework avail- 
able to ensure that these goals are met 


include recoupment of money “overpaid” 
to providers and suppliers of health care 
goods and services which are deemed to be 
medically unnecessary or unreasonable, sus- 
pension of providers and suppliers from 
public and private health insurance pro- 
grams, and criminal and civil penalties. 


Fraudulent Practices 

The most basic fraudulent practice is the 
submission of false claims for the payment 
of services or goods which were not ren- 
dered or provided. The submission of claims 
for payment for more complex medical pro- 
cedures than those actually performed and 
the practice of double billing or padding 
bills have also been a frequent basis for the 
enforcement of the fraud and abuse laws. 
A common practice in the health care in- 
dustry, and one viewed as perhaps the most 
costly by governmental and private health 
insurance payors, involves kickback arrange- 
ments between providers and suppliers of 
health care goods and services and their re- 
ferral sources. The abusive practices which 
authorities traditionally have focused on are 
those which are most prone to induce over- 
utilization of health care goods and services 
and cause the most financial loss. 

A basic problem for providers and sup- 
pliers of health care goods and services, 
however, is that while general prohibitions 
of the law may be capable of comprehen- 
sion, abiding by their tenets in the very 
competitive health care marketplace may be 
detrimental to successful enterprise. The en- 
forcement of these laws is also by no means 
universal, and their application to particu- 
lar health care businesses or even business 
practices is a matter of subjective selection 
by enforcement authorities who have iden- 
tified specific practices on a particular scale 
which have been determined as inimical to 
the best interests of government and pri- 
vate health insurance programs. 

The most basic and severe application of 
the fraud and abuse laws has been seen in 
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criminal prosecutions for making, or caus- 
ing to be made, false statements or repre- 
sentations in a claim for payment under the 
Medicare and Medicaid programs.” The stan- 
dard under this statute requires a knowing 
and willful false statement or representa- 
tion of material fact which is made or 
applied in the determination of the right 
to receive payment of benefits. The penal- 
ties under this statute include fines of as 
much as $25,000 or imprisonment for not 
more than five years or both. A number 
of other federal statutes have also been ap- 
plied in conjunction with this law to enforce 
the prohibition against false claims, includ- 
ing the False Claims Act,} the False State- 
ments Act,‘ the mail fraud statute,> and the 
conspiracy statute involving fraud against 
the government.® This basic prohibition is 
also mirrored in state insurance laws and 
in the various professional practice acts regu- 
lating providers and suppliers of meoith care 
goods and services.’ 

The prohibition against kickbacks or il- 
legal remunerations under the Medicare and 
Medicaid programs is reflected in the “anti- 
kickback statute,” a law specifically designed 
to eliminate bribes and kickbacks for the 
referral of patients or recommendations for 
the purchase of supplies and other health 
care services which are paid for in whole 
or in part by Medicare or Medicaid.* The 
application of this broadly worded statute 
has generated great uncertainty regarding 
its prohibitions. A decision by the U.S. 
Court of Appeals for the Third Circuit in 
1985 created greater uncertainty when it con- 
cluded that if payments to referring sources 
were intended in any way to induce a pro- 


vider or supplier to use a particular indi- 
vidual or entity (a determination often based 
on circumstantial evidence), then a viola- 
tion of the statute had been committed. This 
liability arose even though part of the pay- 
ment for referrals in that case were also 
intended to compensate for a bona fide pro- 
fessional service by the source of the 
referral.° 

The prohibitions under this law are more 
grey than black and white and, accordingly, 
appropriate caution would seem to be es- 
sential for any provider or supplier involved 


Appropriate 
caution would 
seem to 
be essential 
in a referral 
relationship 


in a referral relationship when any form of 
remuneration, in cash or in kind, direct or 
indirect, overt or covert, passes between the 
parties and could possibly be construed as 
an inducement for the referral of business. 
The Secretary of Health and Human Serv- 
ices has been mandated by Congress. to 
promulgate “safe harbor” regulations which 
would identify specific practices and busi- 


ness relationships whch could be followed 
without incurring liability under the anti- 
kickback statute.!° These regulations have 
been completed in proposed form and must 
be finalized by August of 1989. 


Florida’s Disciplinary Measures 
The State of Florida has also enacted stat- 
utes which provide for disciplinary measures 
against health care providers who violate 
similar prohibitions as those contained in 
the federal anti-kickback statute.'! There is 
also a prohibition against physicians refer- 
ring any patient for health care goods or 
services to an organization, under Florida 
law, in which the physician or the physi- 
cian’s employer has an equity interest of 10% 
or more, unless prior to such referral the 
patient is notified of the physician’s finan- 
cial interest and of the patient’s right to 
obtain goods or services at the location of 
the patient’s choice.!2 These laws prohibit 
kickbacks or split-fee arrangements for re- 
ferrals to health care providers and suppliers 
of goods and lab services and provide for 
administrative disciplinary measures by the 
Department of Professional Regulation. 
These principal fraud and abuse prohibi- 
tions have been successfully applied in a 
variety of circumstances involving the im- 
position of criminal liability.!3 A recent 
criminal prosecution in the Middle District 
of Florida involving false claims submitted 
to government and commercial health in- 
surance payers has also resulted in the first 
conviction under the RICO statute involv- 
ing health insurance programs.'* This 
conviction is of particular significance to 
third party health insurance payers because 
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of its potential for not only: shutting down 
“billing mills,” which can be successfully char- 
acterized as a person or entity involved in 
a pattern of racketeering activity, but also 
because of its forfeiture provisions allow- 
ing for the possible recoupment of any 
property constituting, or derived from, any 
proceeds obtained directly or indirectly from 
the racketeering activity.!5 

The statute defines racketeering activity 
as any act involving certain state felonies 
and federal statutes, including mail and wire 
fraud, which, of course, would always be 
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enforcement of 
fraud and abuse 
prohibitions has 
generally been 
successful 


applicable with the submission of false 
claims for payment either through electronic 
means or the mail.! This very same statute 
also provides for a civil remedy which al- 
lows “any person injured in his business or 
property by reason of a violation of the stat- 
ute” to sue for treble damages and recover 
costs and attorneys’ fees.!7 It should not be 
difficult to recognize the potential exposure 
involved under the criminal and civil pro- 
visions of the RICO law, from the govern- 
ment as well as competitors, and their ap- 
plication to a fraudulent scheme involving 
Medicare, Medicaid and/or commercial 
health insurance programs. 

The criminal enforcement of the fraud 
and abuse prohibitions under the Medicare 
and Medicaid programs has generally been 
successful, but it has been difficult and often 
cumbersome to activate with the degree of 
frequency that Congress and the Depart- 
ment of Health and Human Services be- 
lieve is essential to combat the incidence of 
fraudulent and abusive practices and to 
otherwise contain the runaway costs in these 
public health insurance programs. Accord- 
ingly, Congress enacted the Civil Money Pen- 
alties (CMP) law during 1983 so that the 
government would not have to rely solely 
upon criminal actions or litigation under 
the False Claims Act to combat fraud and 
abuse in the Medicare and Medicaid pro- 


grams.'® The CMP provides for the impo- 
sition of assessments (up to double the 
amount of program loss) and penalties (up 
to $2,000 for each item claimed) for a vari- 
ety of false or improper billing or quality 
of care violations in the Medicare and Medi- 
caid programs. 

The CMP authority was first enacted for 
the Medicare and Medicaid programs, but 
has been so successful that similar civil author- 
ity was enacted for the other federal gov- 
ernment programs during 1986. Addition- 
ally, Congress has increasingly used the 
CMP authority to ensure compliance 
against fraudulent and abusive practices in 
Medicare and Medicaid by expanding its 
application to a variety of other specific false 
claim and unnecessary service circumstances 
as well as particular quality of care issues. !9 
These civil remedies authorize the Office of 
Inspector General of the Department. of 
Health and Human Services to enforce the 
statutory provisions through direct admin- 
istrative action, without the necessity of 
engaging the Department of Justice and its 
criminal enforcement resources, to combat 


’ fraud and abuse in the Medicare and Medi- 
| caid programs. 


This authority has cleared away many of 
the obstacles which previously inhibited the 
nature and volume of the government’s ef- 
forts to regulate and enforce liability for 
fraud and abuse. The desired objective of 
this civil authority is being achieved with 
the recovery of civil assessments and penal- 
ties and a corresponding chilling effect on 
the incidence of fraud and abuse. This al- 
most assuredly ensures the continued growth 
in the application and enforcement of these 
civil administrative remedies. 

There is also a provision in the law gov- 
erning the Medicare and Medicaid programs 
which requires local carriers, which in Flor- 
ida is Blue Cross and Blue Shield of Florida, 
to ensure that the payments are for services 
which are reasonable and medically neces- 
sary and are documented by the necessary 
payment information.” The incredibly large 
volume of Medicare claims for payment, 
however, renders it infeasible for carriers 
routinely to require full documentation of 
every claim prior to payment. The carriers 
instead rely, in the first instance, on the phy- 
sician’s certification on the health insurance 
claim form that the services are reasonable 
and medically necessary.?! This certification 
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requirement on each health insurance claim 
form puts the certifying doctor on notice 
that payment for the claim will be valid but 
only for those services which are reason- 
able and medically necessary.”2 

The determination of whether the serv- 
ices are reasonable and medically necessary 
is undertaken by the carriers on a retro- 
spective basis within the six-year statute of 
limitations which allows the government to 
seek recovery of the amount of payments 
initially made for medically unnecessary and 
unreasonable services.2> The carrier makes 
this determination by comparing a provider’s 
practice and prescriptions to the prevailing 
practice of similar practitioners in the local 
geographical area.”* Accordingly, a substan- 
tial overpayment determination can be made 
by the government long after the services 
are rendered and the claims are originally 
paid.2> Furthermore, when the government 
determines, or reliably suspects, that an over- 
payment has been made, either because of 
the accumulation of medically unnecessary 
and unreasonable services or evidence of 
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fraud or abuse, it may suspend current Medi- 
care payments to the provider or supplier 
and begin escrowing these funds without 
notice and a right to hearing.”© 
Overpayment liability requires a particu- 
lar sensitivity to what constitutes medically 
necessary and reasonable goods and serv- 
ices. The issue of medical necessity and 
reasonableness with respect to services pro- 
vided by physicians has already been 
identified as a matter of comparing a par- 
ticular physician’s practices with those of 
the physician’s peers in the relevant geo- 
graphic area. A determination of medical 
necessity and reasonableness is a little bit 
more definable, however, for suppliers of 
health care goods. The Medicare and Medi- 
caid programs pay for the use of durable 
medical equipment which is medically nec- 
essary and reasonable. A medical product 
or device is considered durable medical equip- 
ment if it can withstand repeated use, is 
primarily and customarily used to serve a 
medical purpose, is generally not useful in 
the absence of illness or injury and is ap- 
propriate for use in the patient’s home. 


Conclusion 


A provider or supplier of health care 
goods and services is well-advised to pro- 
tect against the risk of liability under the 
fraud and abuse laws. The potential for over- 
payment liability alone, without even 
considering civil and criminal liability for 
fraudulent and abusive practices, should be 
incentive enough to ensure that business prac- 
tices and relationships are in compliance 
with statutory and regulatory standards. The 
prospect of increased investigations and en- 
forcement of these laws in Florida are on 
the upswing, and accordingly providers and 
suppliers are well-advised to seek compe- 
tent counsel before discovering that com- 
monly accepted business practices and 
relationships are now the object of liability 
by state and/or federal authorities.0 
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790 F.2d 866 (1986); United States v. Beck, 758 
F.2d 1553 (1985). 

% United States v. Beck, 758 F.2d 1553 (1985). 

25 Szekaly v. Florida Medical Association, 517 
F.2d 345 (1975), cert. denied, Szekaly v. Mat- 
thews, 425 U.S. 906 (1976); United States v. Diaz, 
790 F.2d 866 (1986); United States v. Beck, 758 
F.2d 1553 (1985). 

26 42 C.F.R. §405.370 et seq; Peterson v. Wein- 
berger, 508 F.2d 45 (Sth Cir. 1975); Neurological 
Associates v. Bowen, 658 F.Supp. 468 (S.D. Fla. 
1987); Kresbach v. Heckler, 617 Fd.Sub. 548 (D. 
Neb. 1985). 
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ENTERTAINMENT, ARTS & SPORTS LAW 


The Florida Limited Edition 
Disclosure Act: A Proposal for 
Florida’s Fine Art Market 


great work of art appeals to 

many people, but because it is 

unique, only one can possess it. 

Its uniqueness contributes to its 
commercial value. Much as an author who 
will have many volumes of his text printed, 
or a musician who will have many records 
of his music pressed, a visual artist is eager 
to communicate with others and will author- 
ize reproductions of his work in order to 
expand his audience. “Fine art prints,” notes 
Susan Teller of Teller Gallery in New York, 
“are a democratic media.”! 

Art dealers, however, have learned that 
under the classic rules of economic supply 
and demand, any restriction on the supply 
of reproductions will enhance both demand 
and value. Thus were born limited edition 
fine art prints — a fragile compromise be- 
tween availability and rarity. 

The current fashion of “limited edition” 
prints is a relatively modern phenomenon, 
but one which has become very popular. 
While the technology for printmaking was 
available in Europe in the 15th century, the 
notion of limiting editions as a market in- 
vention: developed only at the end of the 
19th century. When limited edition fine art 
printmaking first flourished, the market was 
dominated by well-known publishing houses 
with proven histories. Dealers served long 
apprenticeships at prestigious galleries be- 
fore offering their own inventory for sale. 
Although the fine art print trade has been 
long governed by the principle of caveat emp- 
tor, innocent purchasers could justifiably rely 
upon the integrity of their dealer and the 
reputation of the print’s publisher. But in 
recent years, as the prices obtained by auc- 
tion houses for works of art have sky- 
rocketed, the sheer number of publishers, 
dealers and collectors has increased dramati- 
cally. With the proliferation of publishers 
in Florida in recent years, the reputation 
and history of any one publisher are far 
more difficult for the average art buyer to 
determine. 


In this proposed 
statute, the authors 
have provided for a 
civil remedy which 


by Jean S. Perwin 
and Deborah B. Mastin 


Many owners of editions of prints sup- 
posedly “limited to 100” are surprised to 
discover number 30! at a flea market. The 
Dali Museum in Tampa gets several calls 
a day from owners of prints of Dali’s work 
who want to know how much their print 
is worth. They are often shocked to find 
out that their prints are worthless because 
thousands of their so-called “limited” edi- 
tion prints were made. In Florida, the fine 
print market has become the last refuge of 
the art scoundrel. Even sophisticated col- 
lectors have difficulty assessing the fair mar- 
ket value of a print because of the in- 
consistency of available documentation. The 
nature of the technology of producing fine 
art prints makes it all too easy to deceive 
prospective purchasers. In today’s. market, 
the buyer can no longer beware without 
more information. 


Disclosure Law 

The concept of providing consumers ade- 
quate information by requiring its disclosure 
in certain types of transactions is not new 
in the law. Both the United States Congress 
and the Florida Legislature have imposed 
minimum disclosures upon various fields of 
commercial endeavor. The securities busi- 
ness was required to disclose essential in- 
formation in order to regulate the public 
sale of securities.? Truth-in-lending statutes 
have required the banking business to dis- 
close certain comparative information in 
loan documents.> Deceptive and unfair trade 
practices statutes protect certain consumer 
interests in honest promotion of goods.* 
Seven states so far haye enacted limited edi- 
tion art print disclosure statutes.5 While they 
vary with respect to their detail and design, 
all require that certain information be dis- 
closed to the prospective purchaser of fine 
art prints. It is time for Florida to join them. 

Deception in the marketing of fine art 
multiples is easily hidden by the mechani- 
cal processes used to create them. Limited 
edition fine art multiples most commonly 
include lithographs and serigraph prints, pho- 
tographs and cast bronze or ceramic sculp- 
tures. A lithograph is created by a process 
that starts when an artist draws an image 
in a waxy, ink-resistant crayon on a stone 
or metal plate. The stone is wet and inked 
with water-repellant ink, and then the print 
paper is pressed against the stone to create 
the final print. An intaglio print begins as 
a metal plate upon which the artist etches 
or engraves an image. A printer presses pa- 
per against the inked plate to form the fi- 
nal print. A serigraph, or silkscreened print 
is made when ink is squeezed onto paper 
through holes the artist has cut in a stencil 
against a mesh screen that is stretched on 
a frame. Years ago, before artificial textiles 
became popular, the screen was actually 
made of silk. Each of these processes can 
reproduce an image onto a variety of mate- 
rials, including fabrics or ceramics, as well 
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as onto paper. A sculpture casting is pro- 
duced by pressing ceramic material or pour- 
ing molten metal into the space between an 
outer and an inner investment mold left by 
a waxy shell impression of the artist’s origi- 
nal work. A finished cast bronze sculpture 
is slightly smaller than the original work 
because the metal shrinks when going from 
liquid to its solid state. 

These processes, all simple forms of mass 
production technology, have been used to 
market fraudulently large unlimited editions 
of art reproductions under the label “lim- 
ited edition.” The stone of the lithograph, 
the metal plate of the etching, the screen 
of the serigraph print, as well as a photo- 
graphic negative and a sculpture mold are 
all technically reusable. Many prints or casts 
can come from each stone, plate, negative 
or mold, although each time the process is 
repeated, the finished object loses some defi- 
nition of detail, and eventually the sharp- 
ness of the original image is noticeably 
lacking. The value of a fine art multiple is 
determined in part by the quality of the art- 
ist’s image, in part by the quality of the 
individual impression or cast and in part 
by the scarcity of that image. The larger 
the edition of the multiple, the less valu- 
able each proof will be. 

In order to preserve the integrity of the 


artist’s original image, the reproductions . 


should eventually cease; however, the cur- 
rent practice of “limited” editions is driven 
more by commercial than technical consid- 
erations. Restricting the size of the edition 
to small numbers is intended primarily to 
enhance the commercial value of each im- 
pression.or casting. At the time the limited 
edition run is stopped, the stone (or plate, 
negative .or mold) is usually still perfectly 
serviceable. Unless it is defaced, or 
“cancelled,” there is nothing to prevent an 
additional, unauthorized run at a later time. 

The artist has generally become distanced 
from the actual printing or casting process. 
The size of an edition is predetermined, and 
the edition is printed or cast by professional 
printers. or foundrymen. Limited edition mul- 
tiples are individually numbered and hand 
signed by the artist to denote the artist’s 
personal approval of each reproduction. 
Often the artist wishes to modify the image 
‘before reproducing the entire edition. The 
artist will create a few proofs to enable him 
to make adjustments to the image. These 
first few copies are known as “artist’s 
proofs.” The publisher or printer may pull 
“studio proofs.” It is virtually impossible to 
detect when additional, even unauthorized, 
copies have been produced from the origi- 
nal production equipment. 
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Reproduction conflicts are not limited to 
printed works on paper. Years ago, Dade 
County, through its Art in Public Places 
Program, purchased a metal fabricated sculp- 
ture by Karel Appel, called “Tulip.” The 
work was sold as a unique piece. Within 
the last few months, advertisements have 
appeared in national art magazines offer- 
ing a limited edition of four seemingly 
identical “Tulips.” 

The main legislative questions which need 
to be addressed fall into three major cate- 
gories. First, what information should be 
disclosed? Included in this category are the 
types of information and the extent of the 
information required. Second, the time is- 
sues, i.e., whether it should be retroactive, 
whether the disclosure should vary based 
on the age of the print and what the statute 


Simple forms of 
mass production 
technology are used 
to fraudulently 
market unlimited 


quantities of art 
reproductions under 
the label 


“limited edition” 


of limitations should be. Three, what types 
of penalties should there be for violation? 

Minimum disclosure requirements im- 
posed by legislation should be clear and 
simple enough to be comprehended by all 
concerned. The New York statute requires 
13 different types of information regarding 
the print being disclosed.® It requires the 
most extensive type of disclosure extending 
beyond the requirements of the other state 
statutes. 

Sylvan Cole, former director of Associ- 
ated American Artists and a major print 
dealer in New York, speaking at a 1980 sym- 
posium, expressed the thought that “rea- 
sonable” disclosure would include the title 
of the work, the medium, the size of the 
edition and whether the artist personally 
signed the print.” Although his view did not 
prevail in New York, it has prevailed in vari- 
ous forms in the six other states having 
similar legislation, and the authors have used 
it as an appropriate starting point for a 
Florida statute. 


Remedies 


The authors suggest that another piece 
of information is significant to the evalu- 
ation of a fine art print represented to be 
one of a “limited edition.” In addition to 
the artist’s name, the title of the work, the 
size of the edition, the media, and whether 
it has been hand signed, it is also necessary 
to disclose to the prospective buyer whether, 
as of the time of sale, the means of repro- 
ducing the image has been destroyed or 
cancelled. This will enable the buyer to 
evaluate the risk that future additions to the 
edition may be run — one of the more 
prevalent scams of recent so-called “limited 
editions.” 

The authors recommend, in the interest 
of clarity and ease of compliance, that Flor- 
ida’s fine art disclosure statute should not 
be retroactive, that it should apply only to 
reproductions produced after enactment of 
the statute, and that the type of disclosures 
required should not vary with the age of 
the print.® 

In the area of remedies, statutes such as 
these are most effective when they are self- 
enforcing. In this proposed statute, the 


authors have provided for a civil remedy 


which provides for attorney's fees!° and crimi- 
nal penalties in cases of serious fraud.!! It 
is important to include injunctive relief to 
provide a remedy in those situations when 
violation of the statute would cause irrepa- 
rable harm.!2 

The problems addressed by the proposed 
statutes are serious ones. Resolving them 
will be a boon not only to art consumers 
but to legitimate fine print publishers and 
dealers as well. Susan Teller observed, “This 
is not a tempest in a teapot. The abuses in 
this area were numerous and serious.”!3 Flor- 
ida should join the seven other states and 
consider legislation in this area. 


Proposed Florida Limited 
Edition Disclosure Act 

1. Purpose. The purpose of this act shall 
be to encourage fair dealing in the transfer 
of fine art limited editions by determining 
the minimum information which must be 
disclosed upon transfer and to ensure that 
the disclosed information will be available 
to subsequent transfers. This act shall be 
broadly construed so as to effect this pur- 


2. Definitions 
a. Fine art object — an original or a 


‘ reproduction. of a work of visual art in two 


or three dimensions, created after the effec- 
tive date of this act; 

b. Fine art multiple — a fine art print 
reproduction of one initial image produced 
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by any method, including but not limited 
to offset, lithography, serigraphy, photog- 
raphy or silkscreen on paper, fabric, ceramic, 
or other material; also a sculpture produced 
by casting or by other means of reproduc- 
tion of one initial object. 

3. Prohibited transactions 

a. No fine art object may be sold or 
otherwise transferred for consideration as 
one of a limited edition of fine art multi- 
ples unless the information required to be 
disclosed by section 4 is furnished in writ- 
ing to the transferee prior to the transfer. 

b. No fine art object may be adver- 
tised for sale as one of a limited edition of 
fine art multiples unless the information re- 
quired to be disclosed by section 4 is in- 
cluded in the advertisement. 

4. Minimum required disclosure. The fol- 
lowing information shall be disclosed: 

a. Name of the artist; 

b. Title and size of the fine art object; 

c. Total number of the edition, includ- 
ing all artist’s proofs and other unnumbered 
multiples of the initial image or object; 

d. Whether the fine art multiple is hand 
signed by the artist; 

e. Whether the fine art multiple has 
been altered after it was produced; 

f. The medium, material or process by 
which the fine art multiple was created; and 

g. Whether the plate, screen, mold, 
stone or other mechanical process or means 
of reproduction of the image has been 
cancelled. 

5. Applicability. Section 2(a) shall apply 
to all transactions within the State of Flor- 
ida, including wholesale, retail and bulk 
sales. Section 2(b) shall apply to all adver- 
tising material distributed within the State 
of Florida. 

6. Enforcement. Each transfer of a fine 
art multiple in violation of section 3(a) shall 
be considered a separate violation. Each ad- 
vertisement distributed in violation of sec- 
tion 3(b) shall be considered a separate viola- 
tion. The remedies provided in this section 
shall be cumulative. 

a. Civil remedy. A transferee for con- 
sideration who has suffered a loss as a re- 
sult of a violation of this act may recover 
from the violator the full value of the 
consideration exchanged for the fine art mul- 
tiple in a civil action filed in a court of com- 
petent jurisdiction, along with costs of 
maintaining the action and reasonable at- 
torney’s fees. 

b. Criminal penalty. Each violation of 
this act shall be guilty of a misdemeanor 
of the second degree, punishable as provided 
by section 775.082 or section 775.083. 

c. Injunctive relief. The attorney gen- 


eral shall be authorized to enjoin any per- 
son from violating this act.0 


' Telephone interview with Susan Teller (Oc- 
tober 1988). 


2 See 15 U.S.C. §§77 et seq. (1988). 
3 See 15 U.S.C. §§1601 et seq. (1988). 


‘Florida Consumer Protection Act, 
Fia.Stat. Ch. 501 (1987); particularly Part II, 
Fra.Stat. §501.201 et seg. (1987); see also Flor- 
ida Fraudulent Practices Act, FLa.Stat Ch. 817, 
(1987). 

5 See Ark. Stats. ANN., §§68-1801 - 68- 
1805 (Supp. 1985); Cat. Civ. Cope §§1740 to 
1745.5 (West 1985); Hawaii Rev. Stats. § 1984); 
Ill. Rev. Ann. Ch. 121-1/2 PP 361-369 (Smith- 
Hurd Supp. 1985); Mp. Com. Law Cope Ann. 
§§14-501 - 14-505 (1983); N.Y. Arts and Cul- 
tural Affairs Law, Art. 15 §15.01 to §15.19 (McK- 
inney Supp. 1986); Or. Rev. Stats. §§359.300 
to 359.315 (1985). 

6 See N.Y. Arts and Cultural Affairs Law, 
Art. 15 §§15.02 (McKinney Supp. 1986). 

7Print Collectors Newsletter 5 (March- 
April 1981). 

8 The New York statute requires disclosure 
of different types of information based on the 
age of the print. More detail is required of later 
prints. See N.Y. Arts & Cult. Aff. Law, Art. 
15 §§15.05-15.09. 

9 The lack of express private rights of en- 
forcement in Florida’s consignment statute 
(Fia.Stat. §§686.501, et seqg., (1987)) made it 
difficult for artists to recover in the recent “Gug- 
genheim scandal” in Miami. See “Who was John 
Guggenheim and where is he now?”, Miami Her- 
ALD (May 17, 1988); “The Fine Art of Decep- 
tion,” Miami Review (May 5, 1988). 

10 Precedent for private civil remedies is in 
the Florida Consumer Protection Act at 
Fra.Stat. §501.211 (1987). 

'! Precedent for these penalties is in the Fraudu- 
lent Practices Act in Fia.Stat. §817.45 (1987). 

!2 Precedent for injunctive remedies to pre- 
vent unlawful commercial practices is at 
Fia.Star. §817.561 (authorizing state attorneys), 
Fia.Stat. §501.207 (authorizing state attorneys 
and Department of Legal Affairs) and Fia.Stat. 
§501.211 (1987)(authorizing private actions). 

'3 Interview supra note.1. 
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TAX LAW NOTES 


Purchase Price Allocations 


or attorneys who advise clients on 

the purchase or sale of assets of a 

going business, 1988 will be the 

first year in which they must con- 
front the new allocation and reporting re- 
quirements under §1060 of the Internal 
Revenue Code of 1986, as amended. On July 
18, 1988, the Internal Revenue Service 
released temporary regulations! relating to 
allocation rules for certain asset acquisitions 
under Code §1060, and modified the rules 
relating to stock purchases treated as asset 
purchases under §338 of the Code. In addi- 
tion, the regulations coordinate the appli- 
cation of §755 and 167 with the rules of 
§1060. Further, pursuant to the new regu- 
lations, the IRS issued new Form 8594, en- 
titled “Asset Allocation Statement Under 
1060,” to standardize the reporting require- 
ments of the new regulations. 


Background 

For tax purposes, the sale of a going busi- 
ness for a lump sum is viewed as a sale of 
each individual asset rather than a single 
capital asset.? Typically, the purchaser and 
the seller negotiate the allocation of pur- 
chase price among the assets, and since the 
parties’ interests were generally adverse, the 
allocation reached between the parties would 
often be respected by the courts, if chal- 
lenged by the IRS. 

The purchaser would be interested in al- 
locating the highest proportion of the pur- 
chase price to depreciable assets with the 
shortest lifespan under the Accelerated Cost 
Recovery System (ACRS).° If there was any 
“premium” paid for the assets, the purchaser 
would seek to allocate it to covenants not 
to compete or management contracts. 

The seller, on the other hand, would pre- 
fer to allocate the purchase price to tangi- 
ble assets at their then book value, and to 
allocate any “premium” to goodwill and go- 
ing concern value, to minimize ordinary in- 
come recapture and assure as much capital 
gain as possible. 


on Sale of Assets 


Practitioners are 
advised to review 
the new allocation 
and reporting 
requirements under 
§1060 when a 
client’s applicable 
asset acquisition 
occurred after 
May 6, 1986 


by Louis T. M. Conti 


Most sellers and purchasers would be able 
to satisfactorily agree upon allocation of the 
purchase price among tangible assets such 
as cash, land, equipment, inventory, build- 
ings, etc. The often unsolvable problem 
arose as to allocation of the “premium,” 
when the parties could not agree to the al- 
location between goodwill and covenants 
not to compete. The result, in many cases, 
was for the parties to agree not to allocate 
the purchase price in the agreement of sale, 
and for each party to allocate on their re- 
spective books (and tax returns) as they saw 
fit. Naturally, the allocations would be very 
different, with the loser, under the “audit 
lottery,” being the U. S. Treasury. 

In those instances when the parties 
reached agreement, they usually did so only 
because one party had a much stronger bar- 
gaining position, or else the parties adjusted 
the purchase price to reflect the desired al- 
locations. It was against this backdrop that 
Congress enacted §1060 with its mandatory 
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allocation and reporting requirements, 
whereby the purchaser and seller must, for 
tax purposes, completely agree to an allo- 
cation of the purchase price or else have 
the price allocated for them by the regula- 
tions under §1060 (or §338, whichever is 
applicable). 


Section 338 

Under Code §338, generally, if a corpo- 
ration, within a 12-month period, beginning 
with its first purchase of stock, purchases 
at least 80% of a target corporation’s stock 
by value and voting power, it may elect, 
in effect, to have the acquisition treated as 
a purchase of the assets of the target cor- 
poration. Code §338 was enacted By the Tax 
Equity and Fiscal Responsibility Act of 
19825 (TEFRA) to replace Code §334(b)(2) 
(whereby a purchase and liquidation of a 
corporate subsidiary was treated as an as- 
set purchase), and to replace the judicial doc- 
trine known as the Kimbell-Diamond rule.® 

The tax effect of a §338 election is that 
the target corporation’s assets acquire a new 
basis equal to their fair market value, which, 
assuming a purchase of all of the target’s 
stock, will normally be identical with the 
amount paid by the purchasing corporation 
for the stock, plus the target’s liabilities. Un- 
der the regulations issued pursuant to 
§338(b)(5),” a taxpayer who elects to treat 
a stock purchase as an asset purchase, must 
use a residual method to allocate the pur- 
chase price among the assets acquired within 
four defined classes of assets. The regu- 
lations issued under §1060 adopt this 
allocation method for all “applicable asset 
acquisitions,” as discussed in this article. 


Section 1060 

Section 1060 was introduced by the Tax 
Reform Act of 19868 for all applicable as- 
set acquisitions after May 6, 1986. Accord- 
ing to the committee reports, the reasons 
for enactment of §1060 were to alleviate 
a troublesome area of the tax law by 
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mandating allocation and reporting 
requirements. 

Purchase price allocations have been an endless 
source of controversy between the Internal Reve- 
nue Service and taxpayers, principally because 
of the difficulty of establishing the value of good- 
will and going concern value. The Service lacks 
the resources to challenge allocations to good- 
will or going concern value in all or even a sub- 
stantial portion of cases in which it would oth- 
erwise assert that the value of those assets are 
misstated. . . . The committee, therefore, is re- 
quiring taxpayers to apply the residual method 
in allocating basis to goodwill and going con- 
cern value in all purchases of a going business. 
The method adopted by the bill is identical to 
that provided in the regulations under Section 
338 for allocating purchase price to assets fol- 
lowing a stock purchase. 

The Committee is also concerned about the 
potential for abuse inherent in the sale of a go- 
ing business where there is no agreement be- 
tween the parties as to the value of specific assets. 
In many instances the parties’ allocations for tax 
reporting purposes are inconsistent, resulting in 
a whipsaw of the government. . . . The Com- 
mittee has also authorized the Treasury Depart- 
ment to require reporting by parties to the sale 
of a business. . . .2 

Under §1060(a), both the buyer and the 
seller must allocate purchase price in any 
“applicable asset acquisition” under the “re- 
sidual method” prescribed by §338(b\(5). Use 
of the residual method is intended to alle- 
viate controversy since the residual method 
does not require a separate determination 
of the value of goodwill and going concern 
value. Instead, any “premium” paid in ex- 
cess of the total fair market value of the 
purchased assets is treated as payment for 
goodwill or going concern value. 


Applicable Asset Allocation 

An “applicable asset allocation” means 
any transfer (whether directly or indirectly), 
of — (1) assets which constitute a trade or 
business, and (2) with respect to which the 
transferee’s basis in such assets is determined 
wholly by reference to the consideration paid 
for such assets. Note that a transfer does 
not fail to be an applicable asset acquisi- 
tion merely because §1031 (relating to like- 
kind exchanges) applies to a portion of the 
assets transferred. 


Trade or Business 

A group of assets constitutes a trade or 
business if the use of such assets would con- 
stitute a trade or business for purposes of 
§355, or if their character is such that good- 
will or going concern value could under any 
circumstances attach to the assets.!° For 
these purposes, a group of assets which con- 
stitutes a trade or business in the hands of 
either the buyer, or the seller, will consti- 
tute a trade or business for purposes of 
§1060. The Service and ultimately the courts 


will utilize a “facts and circumstances” test 
to determine whether a group of assets con- 
stitutes a trade or business. The factors to 
be considered include: 

1. Related transactions between the pur- 
chaser and seller such as a lease agreement, 
covenant not to compete, management con- 
tract, or other similar agreement between 
purchaser and seller (or managers, directors, 
owners, or employees of the seller); and 

2. The excess, if any, of the total con- 
sideration over the aggregate book value of 
the tangible .nd intangible assets (other than 
goodwill, and going concern value) as shown 
in the purchaser’s financial accounting books 
and records. 


Four Classes of Assets 

Under the regulations!! there are four 
classes of assets among which the purchase 
price must be allocated in a hierarchical man- 
ner. That is, the purchase price is first ap- 
plied among Class I assets, then among 
Class II assets, then, if any, Class III assets, 
and finally, if any amount of the purchase 
price remains unallocated, it is applied to 
Class IV assets. 

Class I assets are: Cash or cash equiva- 
lents, to include deposits in financial insti- 
tutions, brokerage houses, money market 
funds, etc. 

Class II assets are: Certificates of deposit, 
U.S. government securities, readily market- 
able stock or securities, corporate or mu- 
nicipal bonds, notes, foreign currency and 
similar items. 

Class III assets are: All assets other than 
Class I, II and IV, both tangible and intan- 
gible (whether or not depreciable, amortiz- 
able, or depletable), including furniture, 
fixtures, equipment, buildings, land, inven- 
tories, accounts receivable and covenants not 
to compete. 

Class IV assets are: Intangible assets in 
the nature of goodwill and going concern 
value. 


Fair Market Value 

In addition to a forced ranking of the 
allocation of purchase price, the most im- 
portant requirement of the regulations (and 
the one which will probably be the source 
of most of the litigation), is that the amount 
allocated to each asset (other than a Class 
IV asset) shall not exceed the fair market 
value (FMV) of that asset on the purchase 
date. Thus, consideration is allocated within 
each of asset Classes I, II, and III to the 
extent of the FMV of the assets in each 
class, with any remaining amount allocated 
to each of the succeeding classes. The unal- 
located amount remaining after allocation 
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among the Class III assets is mandatorily 
allocated to goodwill or going concern value. 
Note that if the aggregate FMV of the as- 
sets acquired exceeds the consideration paid 
for them, each asset must be written down 
proportionately, including inventory and 
receivables. 

The fair market value of an asset is its 
fair market value determined without re- 
gard to mortgages, liens, pledges, or other 
liabilities. However, the amounts assigned 
as fair market values by the seller, but not 
the purchaser, are subject to rules similar 
to §7701(g) (relating to fair market value 
in the case of property subject to nonre- 
course indebtedness). 

As expected, the regulations provide that 
the IRS may challenge the taxpayer’s de- 
termination of the FMV of any assets by 
any appropriate method and may take into 
account all factors, including lack of ad- 
verse tax interests between the parties. In 
certain cases the IRS may make an inde- 
pendent showing of the value of goodwill 
and going concern value as a means of call- 
ing into question the validity of the tax- 
payer’s valuation of other assets. 


Adjustments to Purchase Price 

In the event there is an increase or de- 
crease in consideration of either the seller 
or the purchaser after the purchase date of 
the assets which must be taken into account 
in order to adjust or redetermine the seller’s 
amount realized, or the purchaser’s cost, 
then such increase or decrease must be 
reflected by subsequent allocations to the 
assets pursuant to the regulations.!2 Gener- 
ally, allocations of increases in the consid- 
eration are made, where possible, to the asset 
causing the increase in the consideration and, 
if not to a specific asset causing the increase, 
then in the manner described in the regula- 
tions. Allocations of any decrease in con- 
ideration is generally allocated in the following 
order: First, as a reduction in the amount 
previously allocated to Class IV assets; sec- 
ond, as a reduction in the amount previously 
allocated to Class III assets in proportion 
to their fair market values; and finally, as 
a reduction in the amount previously allo- 
cated to Class II assets in proportion to their 
fair market values. There are specific rules 
for allocation of increases (or decreases) in 
the consideration which relate to certain con- 
tingent income assets, e.g., patents and 
similar properties.'3 The IRS has authority 
under regulations to allocate any increase 
(or decrease) in consideration among par- 
ticular assets to the extent it is necessary 
to properly reflect the change in considera- 
tion that relates to each of the assets. 


Reporting Requirements 

Both the seller and purchaser must file 
asset acquisition statements on I.R.S. Form 
8594 with their income tax returns for the 
taxable year that includes the “purchase 
date.” The “purchase date” is the date on 
which the applicable asset acquisition 
occurs. 

Form 8594 (Asset Acquisition Statement 
under §1060) requires the following infor- 
mation: (1) The name, address and taxpayer 
identification number of the purchaser and 
the seller; (2) the purchase date; (3) the to- 
tal consideration paid for the assets; (4) the 
amount of consideration allocated to each 
class of assets and the aggregate fair mar- 
ket value of assets of each class; (5) a state- 
ment as to whether the purchaser and seller 
provided for an allocation of the sales price 
in the sales contract or in another written 
document signed by both parties; (if the par- 
ties did so, the aggregate fair market values 
listed for each class of assets and the 
amounts agreed upon in the sales contract 
should correspond); (6) the useful life of each 
intangible, amortizable asset and a state- 
ment to be completed by the purchaser only 
as to whether, in connection with the asset 
acquisition, the purchaser also obtained a 
license or a covenant not to compete, or 
entered into a lease agreement, employment 
contract, management contract, or similar 
arrangement with the seller (or managers, 
directors, owners, or employees of the seller); 
if the response is affirmative, the form re- 
quests the taxpayer to specify (a) the type 
of agreement, and (b) the maximum amount 
of consideration (not including interest) paid, 
or to be paid, under the agreement. 

There is also a supplemental statement 
section on Form 8594 to be completed only 
if the parties, or one of them, is amending 
an original statement, or previously filed state- 
ment, because of an increase or decrease 
in the consideration. Filing of the supple- 
mental asset acquisition statement on Form 
8594 is mandatory under the regulations in 
the event there is an increase or decrease, 
after the taxable year that includes the pur- 
chase date, in the consideration paid for the 
assets. 


Effective Date 

The regulations apply with respect to any 
acquisition of assets that occurs after May 
6, 1986, unless it occurs pursuant to a bind- 
ing contract in effect on May 6, 1986, and 
at all times thereafter. The reporting require- 
ments apply to asset acquisitions occurring 
in a taxable year for which the due date 
(including extensions of time) of the income 
tax return is on or after September 13, 1988. 
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Since the effective date with respect to 
the allocation of purchase price is retroac- 
tive to May 6, 1986, practitioners who ad- 
vised or participated in a transaction which 
took place after May 6, 1986, may wish to 
consider whether their clients properly allo- 
cated the purchase price, notwithstanding 
that the reporting requirements are not ef- 
fective for those transactions. Naturally, if 
the IRS audits those transactions and they 
fail to meet the mandatory allocation re- 
quirements of the regulations, the fact that 
the reporting requirements were not effective 
would not preclude adjustment by the IRS 
or a query from a client as to why they 
were not advised of the change in the law. 
Practitioners would be well advised to re- 
view the regulations with their clients when 
any applicable asset acquisition occurred af- 
ter May 6, 1986, unless it was pursuant to 
a binding contract which predated May 6, 
1986.0 

! Treasury Regulation §1.1060-1T, which also 
added new temporary regulations §1.167(a)-ST, 
1.755-2T, 1.1031(d)-1T, and amended regulation 
§1.338(b)-3T. 

2 Williams v. McGowan, 152 F.2d 570 (2d 
Cir. 1945). 

3 LR.C. §168. 
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4The “audit lottery” is a term often used 
to refer to the gamble engaged in by certain ag- 
gressive taxpayers who take tax return positions 
based on the probability that their tax returns 
will not be audited by the IRS. 

5 P. L. 97-248, §224 

6 Kimbell-Diamond Milling Co., 14 T.C. 74, 
aff'd per curiam, 51-1 U.S.T.C. para. 9201, (Sth 
Cir. 1951), cert. denied, 342 U.S. 827. This case 
provided for nonstatutory treatment of a stock 
purchase as an asset purchase. 

7 Temporary Regulation §1.338(b)-2T. 

L. 99-514. 

9 SENATE COMMITTEE REPORT ON P.L. 99- 
514, Act Section 641. 

0 Temporary Regulation §1.1060-1T(b). 

'l Temporary Regulation §1.1060-1T(d) and 
Regulation §1.338(b)-2T. 

'2 Treasury Regulation §1.1060-1(f). 

13 Treasury Regulation §1.1060-1(f)(4). 


A Stitch In Time 


He retained a lawyer he knew 

To handle a case and sue; 

But most unexpected, 

The suit was neglected— 

An ending quite grievous but true. 


So he hired a second one, too, 
To battle the first one and sue. 
But alas, what a tale, 

The second did fail 

To do what he needed to do. 


And so to a third did he go. 

(By now he was feeling quite low.) 
But sad to note, 

The third missed the boat, 

And continued this saga of woe. 


A fourth one, when asked, 
“Can we fight ‘em?” 

Replied, “For malpractice we'll 
cite ‘em.” 

But the fourth, I’m afraid, 

The file mislaid, 

And so on, ad infinitum. 


The moral of this, of course, 

Is don’t be the rear of a horse. 
Check every date 

And don’t be late— 

And keep your insurance in force! 


— Edward Siegel 
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GENERAL PRACTICE 


Effective Use of the 
Psychotherapist-Patient Privilege 


n the late 1980’s, an increasing number 
_of Americans are receiving psycho- 
therapy. An individual experiencing ther- 
apy is expected to give frank disclosure 
of personal information that leads to effec- 
tive personal growth. However, a patient 
may not realize that absent statutory pro- 
tection the disclosure the patient makes in 
confidence to the therapist can be made avail- 
able to third parties, such as professional 
colleagues,! insurance companies,” or the fed- 
eral government.’ There is also the possi- 
bility that such self disclosures may be used 
against the individual in a later judicial pr 
ceeding. 

To-protect the right to privacy F.S. Ch. 
§90.503 defines the psychotherapist-patient 
privilege.* This article will trace the devel- 
opment of the privilege for psychotherapy 
patients and suggest practical ways in which 
the privilege may be used in litigation. 

The origins of the doctrine of confiden- 
tiality in physical and. mental health care 
can be traced back to the Hippocratic oath, 
which required physicians to safeguard in- 
formation obtained from patients. 
Whatsoever I shall see or hear in the course of 
my profession, as well as outside my profession 
in my intercourse with men, if it be what should 
not be published abroad, I will never divulge, 
holding such things to be holy secrets.° 

In.1828, New York became the first state 
to grant statutory recognition of the physi- 
cian-patient privilege. The statute provided: 
No person duly authorized to practice physic 
or surgery shall be allowed to disclose any in- 
formation which he may have acquired in 
attending any patient, ina professional charac- 
ter, and which information was necessary to 
enable him to prescribe for such patient as a 
physician, or to do any act for him as a 
surgeon.® 

Nineteenth-century legislatures created the 
privilege primarily as a public health meas- 
ure to encourage people to seek medical 
treatment.’ A second important rationale 
was to encourage patients to disclose all in- 
formation necessary to ensure adequate 
medical treatment.’ 


The therapist is not 
granted legal 
immunity from the 
duty to testify; only 
selected 
documents and 

communications 
be held to be 
privileged by the court 
and thereby excluded 
from testimony 


by Dr. James Meyer 


As the medical profession gained legiti- 
macy and the locus of medical care moved 
from the home to the community hospital, 
more states enacted privileged communica- 
tions statutes. When psychology and 
psychotherapy attained increased profes- 
sional status and legitimacy in the 1950’s, 
the psychological privilege gained wide- 
spread acceptance.? Currently, 40 states and 
the District of Columbia have enacted psy- 
chiatrist-patient or psychotherapist-patient 
statutes. 

Wigmore stated that four criteria must 
be satisfied to justify an evidentiary privi- 
lege: (1) The communication must result 
from a confidence that the information will 
not be divulged; (2) the protection must be 
essential to maintaining the relationship; (3) 
the relationship must be one which the com- 
munity feels should be encouraged; and (4) 
disclosure of the information must cause a 
greater injury to the relationship than its 
benefit to the litigation.!! 


Many commentators have related 
Wigmore’s four elements to the psychothera- 
pist-patient privilege, arguing that such a 
privilege should exist.!2 The central theme 
underlying such commentary is the idea that 
the relationship between therapist and pa- 
tient is one that society desires to foster and 
protect. It logically follows that, without the 
confidentiality guarantee of the privilege, 
many people will not seek therapeutic help. 

The therapist-patient privilege, though not 
as widely recognized as the attorney-client 
privilege, shares the same underlying ration- 


ale. The attorney requires utter candor. to 


guide the client through the intricacies of 
the legal system; the therapist to adequately 
diagnose and treat requires the same. Pri- 
vacy claims regarding the most personal and 
intimate details about one’s self revealed in 
the course of therapy are highly valued in 
modern society.!3 

The privilege, however, can also have a 
dark side. Skeptics are quick to point out 
that shielding communications from judi- 
cial scrutiny could: advance schemes and 
plots by mentally ill patients which present 
a danger to self or others. This social harm 
must be balanced against the social bene- 
fits of effective therapy if the privilege is 
to be more widely accepted.!4 

Florida’s Rules of Civil Procedure are gen- 
erally designed to permit the legal discov- 
ery of any information reasonably calculated 
to lead to the discovery of admissible evi- 
dence. Fla. R. Civ. P. 1.280(b)(1) states the 
conditions of discovery: 
Parties may obtain discovery ing any mat- 
ter, not privileged, that is relevant to the subject 
matter of the pending action, whether it relates 
to the claim or defense of the party seeking 
discovery, or the defense of any other party, in- 
cluding the existence, description nature, cus- 
tody, condition and location of any books, docu- 
ments, or other tangible things and the identity 
and location of persons having knowledge of 
any discoverable matter. It is not ground for 
objection that the sought information will be 
inadmissible at the trial if the information sought 
appears reasonably calculated to lead to the 


THE FLORIDA BAR JOURNAL/JANUARY 1989 51 


discovery of admissible evidence. 

This discovery rule was created to follow 
the well-established principle of full and com- 
plete disclosure in the judicial fact-finding 
process. However, when a patient seeks treat- 
ment for emotional, psychological or men- 
tal disorders, the need for testimonial privi- 
lege increases. In order to be effective the 
therapist must be able to persuade the pa- 
tient to talk openly and freely. This may 
be possible only when the patient is con- 
vinced that what is revealed in the thera- 
confidential. 

By inducing a patient’s revelation of po- 
tentially harmful, embarrassing, or even le- 
gally harmful information — whether elic- 
iting it directly or by merely creating the 
circumstances of trust in which it is likely 
to be revealed — the therapist assumes the 
obligation to protect the patient’s confi- 
dences. The proper protection of a patient’s 
confidences ought to be a prime ethical and 
legal concern for all therapists. 

F.S. Ch. 90.503 that defines the psycho- 
therapist-patient privilege. In part it states: 

(1) For the purposes of this section: 

(a) a “psychotherapist” is: 
1. A person authorized to practice medicine in 


any state or nation, or reasonably believed by 
the patient so to be, who is engaged in the diag- 
nosis or treatment of a mental or emotional con- 
dition, including alcoholism and other drug ad- 
diction; or 

2. A person licensed or certified as a psycholo- 
gist under the laws of any state or nation, who 
is engaged primarily in the diagnosis or treat- 
ment of a mental or emotional condition, in- 
cluding alcoholism and other drug addiction.!’ 


This statute creates a “protected disclo- 
sure” privilege rather than a “protected re- 
lationship” privilege. The therapist is not 
granted legal immunity from the duty to 
testify; only selected documents and com- 
munications may be held to be privileged 
by the court and thereby excluded from tes- 
timony. Florida’s statute protects only 
“confidential communications.”!® Such com- 
munications would include any information 
gained by the psychotherapist during treat- 
ment, either verbally or through ob- 
servation of the patient.!9 However, 
communications made during a court- 
ordered examination to determine the 
sanity of an individual are not privileged, 
because they are not made for the purpose 
of treatment. 

Traditionally, courts have protected the 
sanctity of the psychotherapist’s dealings 
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with their patients. This has often been the 
case in Florida marital dissolution and child 
custody proceedings; however, there have 
been challenges. In McIntyre v. McIntyre, 
404 So.2d 208 (Fla. 2d DCA 1981), the 
court appointed a psychiatrist and psycholo- 
gist to examine each of the parties. The court 
appointed psychologist informed the court 
that it would be helpful for him to review 
the records of the wife’s personal psychia- 
trist before he made his custody recommen- 
dation. He claimed that this would be in 
the best interests of the court, the parties, 
and the children. The wife objected on the 
basis of the therapist-patient privilege; the 
trial court overruled her objection. 

On appeal, the appellate court reversed 
and remanded holding that the wife did not 
make her mental condition an element of 
her defense within the meaning of F-.S. 
§503(4)(c) providing that there is no psy- 
chotherapist-patient privilege if the patient 
litigant relies upon the condition as an ele- 
ment of his claim or defense. 

Thus, merely because the various elements 
of the therapist-patient privilege are present 
does not ensure that a communication will 
be protected from disclosure. The client or 
client’s representative must specifically claim 
the privilege as to the communication in a 
timely fashion, or it is waived.” 

In the Florida case which refined this is- 
sue, Wray v. Department of Professional 
Regulation, 410 So.2d 960 (Fla. Ist DCA 
1982), the court held that the privilege in- 
ures to the patient and not to the psycho- 
therapist. If the patient waives the privilege, 
the therapist cannot refuse to testify. How- 
ever, it is the professional duty of the thera- 
pist to be aware of the privilege and to claim 
the privilege on behalf of his client when 
litigation requires it. 

When discovery is initiated, there are 
many specific considerations which should 
be discussed between lawyer, client and thera- 
pist in order to protect against the wrong- 
ful disclosure of privileged client informa- 
tion. Following is a practical discussion: 


Documents 

Fla. R. Civ. P. 1.350 (a) permits a party 
in litigation to request the production of 
documents and things that are in the pos- 
session, custody or control of the party to 
whom the request is directed. Such a re- 
quest is routinely made during the initial 
stages of discovery in a case. An attorney, 
prior to, or immediately after receiving docu- 
ment demands, should discuss with the cli- 
ent those types of documents and pieces of 
information which might qualify for the thera- 
pist-patient privilege. 
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By doing this review of documents (in- 
take summary, psychological tests and 
reports, therapy notes, insurance forms, etc.), 
the client, lawyer and therapist can effec- 
tively determine the need for a protective 
order or timely objection to apply the thera- 
pist-patient privilege. 


Data Collection 

A litigant does not have the right to use 
the therapist-patient privilege as a sword and 
shield.2! An inequity would result if a plain- 
tiff was allowed to seek damages for mental 
or emotional injuries while preventing a de- 
fendant from inquiring into the plaintiff's 
mental condition prior to the incident used 
as the basis for the lawsuit. 

This concern was addressed in a recent 
Texas case, Ginsberg v. The Fifth Court 
of Appeals, 686 SW2d 105 (Tex. 1985), in 
which the issue was whether plaintiff's psy- 
chiatric records were subject to discovery 
in a trespass to try title suit.2? Plaintiff al- 
leged that she had been fraudulently tricked 
by the defendant into signing a deed. The 
therapy records reflected that plaintiff had 
told her psychiatrist that the building to 
which she claimed title in the lawsuit had 
been sold. 

The Texas Supreme Court agreed that 
the court of appeals abused its discretion 
in allowing plaintiff to maintain her action 


and simultaneously shield relevant and dam- . 


aging information behind the curtain of an 
asserted therapist-paient privilege. The Texas 
Supreme Court held that a plaintiff who 
chose to put her mental condition at issue 
may be forced to elect whether to claim the 
therapist-patient privilege or to abandon her 
legal claim. 

A more common example of efforts to 
shield damaging or harmful information re- 
vealed during therapy is when a legally naive 
psychotherapist refuses to keep written ther- 
apy notes. Two bad results are likely to 
result from such behavior: (1) If no records 
are available to establish an on-going thera- 
pist-client relationship, it is likely the court 
would not find a privilege for any client 
communications; and (2) Failure to keep 
written records to justify a course of ther- 
apy treatment may be grounds for discipli- 
nary action by the Florida’s Department of 
Professional Regulation. 

The first step in making sure that the cli- 
ent’s privileged information will remain 
protected is to make a proper search for 
all possibly relevant documents. Once all 


documents have been identified and assem- 


bled, it is possible to delineate those to which 
the privilege might apply. As a practical mat- 
ter, it would be wise to establish a liaison 


with the client to assist in ascertaining the 
location of files and information that may 
contain relevant materials. 

All arguably privileged documents should 
then be segregated and reviewed by the at- 
torney and client together to ascertain. 
whether any of the documents are of sig- 
nificance and whether they should thus be 
withheld from discovery on the ground of 
privilege. Documents and information 
deemed privileged should be segregated in 
some fashion and coded as such for easy 
recognition and retrieval when necessary. 


Document Requests 

Attorneys routinely make a request for 
confidential or privileged information in or- 
der to place strategically the burden of 
noncompliance on the answering party. Usu- 
ally the attorney who requests the informa- 
tion will ask directly for it, or in lieu of its 
production, a statement setting forth those 
documents for which privilege is claimed. 

A typical discovery request created by the 

author to illustrate this point follows: 
“If you believe that any of the following discov- 
ery requests calls for information or documents 
subject to.a claim of therapist-patient privilege, 
answer or produce those portions of the docu- 
ments or information as is not objected to. Then 
state that part of each discovery request as to 
which you raise objection, and set forth the ba- 
sis for your claim of privilege with respect to 
such information as you refuse to divulge. 

“For each document as to which you claim 
privilege, state the date and subject matter of 
the document, name(s) of those for whom the 
document was intended. Include in your answer 
a description of the conditions under which the 
document was produced.” 


It is at this point that the lawyer, client 
and therapist must mutually decide whether 
to produce the documents and information 
to. which the privilege may apply and still 
stay within the law. 
favor the production of documents and in- 
formation? The author proposes three: 

1. That the privileged documents or in- 
formation do not contain any harmful 
information. 

2. When the balance test shows that the 
cost of attempting to prevent the disclosure 
is more than the possible legal damage 
caused by disclosure. This is a judgment de- 
cision for the client and attorney to make. 

3. Recognition of the principle that courts 
usually favor disclosure and are likely to 
apply a strict construction of the therapist- 
patient privilege when ruling on whether or 
not the information or documents should 
be protected. 

Similarly, what conditions would favor 
nonproduction of documents and the as- 


sertion of the therapist-patient privilege? The 
author suggests two: 

1. That the privileged documents or in- 
formation do contain highly damaging 
information which deserves protection. 

2. Recognition of the fact that it is often 
hard to judge at the beginning of a lawsuit 
just how a document may be used by a le- 
gal opponent. Discretionary judgment may 
favor a privilege request from the court. 

Assuming that a decision was made to 
assert the privilege regarding certain docu- 
ments, it would be wise to prepare a list 


Attorneys: 
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of the documents coupled with a stated rea- 
son for application of the privilege. 

The list will serve an organizational func- 
tion for the responding party and should 
be forwarded to the party seeking discov- 
ery of the information. The list should 
include the author(s) of the communication, 
date, recipient(s), the basis for the claim of 
privileged communication, and the subject 
matter of the communication. 


Document Production 

The therapist-patient privilege to records 
and therapy communications must be as- 
serted at the time of a discovery request. 
As mentioned earlier, failure to do so cre- 
ates a legal waiver of the privilege and the 
protection from discovery of sensitive in- 
formation is lost. If a record that qualifies 
for protection has been produced, it is nearly 
impossible to reclaim its status as a privi- 
leged communication. 

As a practical matter, the author has 
trained therapists to contact immediately 
their lawyer when they receive a subpoena 
and a request for production of documents 
or communications pertaining to their pa- 
tients. The therapist who does not assert 
the privilege on behalf of his patient and 
who wrongfully produces or discloses docu- 
ments and information to which the privi- 
lege would have applied invites a malpractice 
suit.” If the. therapist has correctly asserted 
the therapist-patient privilege on behalf of 
his patient, the issue remains for the court 
to decide the discovery challenge. 

The party who requests that communi- 
cations be held private carries the burden 
to demonstrate factually that each element 
of the therapist-patient privilege exists with 
regard to each document or record for which 
it is claimed. If there is not a specific show- 
ing made that disclosure of the material will 
violate a patient’s privacy, the court will be 
likely to order the document to be produced. 


Depositions 

The most emotionally volatile period of 
litigation often takes place in depositions. 
At that time the challenges and probing of 
the limits of the privilege take place. If privi- 
leged information that belongs to the patient 
has been disclosed in the deposition of the 
therapist, the chances of subsequently as- 
serting the privilege are negligible. 

It is of the utmost importance that an 
attorney defending a client or therapist must 
first prepare them to understand how to 
make best use of the privilege.25 The client 
or therapist should understand that if the 
attorney objects to a question by asserting 
the therapist-patient privilege, they should 


not answer the question unless their attor- 
ney instructs them to do so. Although the 
privilege belongs to the patient, in the depo- 
sition circumstances the attorney should 
represent his client by interposing the ob- 
jection and instructing the witness not to 
answer the question. 

All questions which touch therapist- 
patient privileged communications are not 
objectionable. The examining attorney has 
a right to know about some aspects of the 
relationship. It is reasonable to ask ques- 
tions about the fact of a communication, 
the circumstances involved in its creation 
(who was present, how long it took place, 
if documents were reviewed), and the gen- 
eral nature of the communication.” How- 


ever, probing questions regarding the subject 
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matter of the communication or a recount- 
ing of what was said or specific document 
contents would be objectionable. 

By refusing to answer the examining at- 
torney’s question, the client or therapist 
protects the use of the privilege. This often 
prompts the questioning attorney to seek 
a ruling from the court to compel the testi- 
mony of the witness. If the court rules in 
the questioning attorney’s favor, the witness 
must answer all questions asked in a com- 
plete and thorough manner.?’ 

By acting in compliance with the court 
order, the therapist is insulated from a mal- 
practice liability claim by the patient. 


Conclusion 

The rationale to support Florida’s psy- 
chotherapist-patient privilege is readily 
apparent: The therapist’s capacity to diag- 
nose and treat the patient is completely 
dependent upon the patient’s expectation of 


_ privacy and a willingness to discuss intimate 


thoughts and behavior freely. 
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Having recognized the compelling social 
necessity for the privilege, it remains for Flor- 
ida’s courts to determine its applicability to 
specific case facts. Evaluating the compet- 
ing legal discovery interests against the pri- 
vacy needs of the patient is a difficult judi- 
cial task. The interest of society in obtaining 
all relevant evidence during discovery, or 
the trial phase of a dispute must command 
a high priority. Hopefully, those who are 
directly involved in these issues —judges, 
lawyers, and psychotherapists — can work 
together to resolve these problems within 
the legal and clinical frameworks. 
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TRIAL LAWYERS FORUM 


Admissibility of 


“Day-in-the-Life” Films 


ith constant advances in 

video technology, trial attor- 

neys continue to find new 

and imaginative ways to use 
video presentations. Many of these videos 
constitute some form or variation of the 
“day-in-the-life” film, which attempts to cap- 
ture various aspects of the injured plain- 
tiffs’ personal injuries, limitations, resulting 
life style, rehabilitation process and/or 
medical treatment. 

Despite these technological advancements, 
many judges are reluctant to allow such 
films into evidence. Objections typically 
made to these films are that they are un- 
duly gruesome or inflammatory, they 
create undue sympathy for the injured plain- 
tiff, are self-serving or misrepresentative, 
are cumulative of the medical and lay testi- 
mony, or that they unduly dramatize the 
plaintiffs’ injuries. 

Although these films are relatively com- 
mon today, there are surprisingly few 
appellate decisions dealing with their ad- 
missibility. The only contemporary Florida 
case which directly considers the admissi- 
bility of such films is Protective Casualty 
Ins. Co. v. Killane, 447 So.2d 316 (Fla. 4th 
DCA 1984),! in which it was held without 
extended discussion that the trial judge prop- 
_ erly exercised his discretion in admitting a 
day-in-the-life film. The brevity of the 
Fourth District’s opinion leaves many ques- 
tions unanswered, necessitating reference to 
decisions from other jurisdictions and analo- 
gous Florida cases regarding the admissi- 
bility of photographic and video evidence 
in general. 


Other Jurisdictions 

The two cases typically cited by most opin- 
ions discussing the question of the admissi- 
bility of day-in-the-life films are the con- 
flicting federal district court decisions of 
Grimes v. Employers Mutual Liability Ins. 
Co., 73 F.R.D. 607 (D. Ala. 1977), uphold- 
ing their admissibility, and Bolstridge v. 


Better reasoned cases 
allow admission of 
day-in-the-life films if 
the film accurately 
portrays the 
plaintiff's condition 
and is not merely 
attempting to elicit 
jury’s sympathy 


by Robert D. Peltz 


Central Maine Power Co., 621 F.Supp.1202 
(D.Me. 1985), excluding such films. 

In Bolstridge, the federal district court 
of Maine expressed its dislike for “this type” 
of evidence in general, excluding the sub- 
ject video on the basis that such films are 
generally misleading, unduly prejudicial, cu- 
mulative and self-serving, while tending to 
dominate other more “conventionally ad- 
duced” evidence. The court reasoned that 
the film created undue sympathy for the plain- 
tiff, disproportionate to its relevancy, thereby 
distracting the jury from the real issues be- 
fore them.” 

In Grimes, however, the federal district 
court of Alaska considered and rejected 
these arguments where the film accurately 
depicts the plaintiff's injuries, reasoning: 


The [day-in-the-life] films illustrate, better than 
words, the impact the injury has had on the plain- 
tiff’s life in terms of pain and suffering and loss 
of enjoyment of life. While the scenes are un- 
pleasant, so is the plaintiff's injury. 


The court concluded that such photo- 
graphic evidence is generally the “best evi- 
dence” detailing the plaintiff's injuries and 
damages, especially when there is no other 
photographic evidence of the same kind. 
Thus, that portion of the film demonstrat- 
ing the plaintiff performing clinical tests 
should be admitted and not be considered 
cumulative of medical testimony detailing 
the nature and extent of his injury. 

The holding of Grimes has seemingly been 

followed by the majority of courts consid- 
ering the issue.* For example, in Trapp v. 
Cayson, 471 So.2d 375 (Miss. 1985), the 
Mississippi Supreme Court allowed the use 
of a film depicting the daily activities of a 
parapalegic, analogizing the film to motion 
pictures and photographs in general. The 
court concluded that when the portrayal of 
the plaintiff's injury was accurate and authen- 
tic, the film could not be excluded simply 
because it might create emotional reaction 
or is unduly gruesome. Likewise, in Caprara 
v. Chrysler Corp., 423 N.Y.S. 2d 694 (N.Y. 
App. 1979), a New York state appellate 
court rejected the argument that such films 
were prejudicial, holding, “while the scenes 
are undoubtedly unpleasant, so too is the 
plaintiff's injury.> In overruling similar ob- 
jections, a number of decisions have also 
relied upon the South Carolina Supreme 
Court’s opinion in Holmes v. Black River 
Electric Co-op., Inc., 262 S.E. 2d 875 (S.C. 
1980), which upheld the admissibility of still 
photographs of a plaintiff's amputated arm,° 
observing: 
There can be no doubt but that they prejudiced 
the defendant’s case in the sense that they were 
detrimental, but they showed a condition which 
[the plaintiff] was entitled to either describe to 
the jury in words or by pictures, or a combina- 
tion of the two. 

The underlying premise of these cases al- 
lowing such films is in accord with Florida 
law in general. Virtually all evidence is preju- 
dicial in the sense that it is adverse to the 
opposing party; otherwise it wouldn't be rele- 
vant in the first instance. In order for 
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evidence to be excluded on the basis of preju- 
dice under both the federal and Florida 
Evidence Codes, it must be “unfairly” preju- 
dicial to the opposing party.’ 


Florida Cases 

Florida’s case law on the issue of admis- 
sibility of photographs, motion pictures and 
other similar evidence supports the general 
admissibility of day-in-the-life films which 
are properly authenticated and not mislead- 
ing. The Florida Supreme Court has ex- 
pressed its view that the admissibility of 
photographic evidence is to be determined 
in the same manner as other types of evi- 
dence, without special consideration of its 
unique character.’ The basic test of admis- 
sibility of photographs, therefore, is not 
necessity, but relevance.? 

In order to meet this test, photographs 
can be relevant to a material issue either 
independently or by corroborating other evi- 
dence. Relevancy in this context is also 
determined in the normal manner, without 
regard to any special characterization of pho- 
tograp; ‘c evidence. Thus, objections that 
photographs are cumulative or misleading 
are treated as routine issues of relevancy, 
and not issues arising from any “exceptional 
nature” of the proffered evidence. 

Accordingly, photographic evidence is not 
rendered inadmissible merely because it is 
gruesome or inflammatory, so long as it is 
relevant to any issue recuiied to be proven 
in a case.!! Although this rule has been util- 
ized more often in criminal cases, it is 
equally applicable in civil cases in provid- 
ing for the admission of photographs of 
disfiguring injuries, even though they are 
gruesome.!2 Moreover, a day-in-the-life film 
depicting the plaintiff's condition is prob- 
ably less emotional or inflammatory than 
photographic evidence typically allowed in 
criminal cases, such as pictures of partially 


decomposed bodies,!3 depictions of skele- 
tal remains,'* photographs of a bound and 
gagged victim with a rope around the neck 
strangled to death!5 or pictures portraying 
a victim who had been repeatedly stabbed.!6 

It is also apparent that day-in-the-life films 
are typically relevant to issues regarding a 


Robert D. Peltz is a partner with the 
Miami litigation firm of Rossman, Baum- 
berger & Peltz, P.A., and is presently 
president of the Dade County Trial Law- 
yers Association. He is a graduate of 
Duke University and the University of 
Miami Law School, where he served as 
an editor of the Miami Law Review. 

He writes this column on behalf of 
the Trial Lawyers Section, John A. 
DeVault III, chairman, and Samuel R. 
Mandelbaum, editor. 


plaintiffs injuries, as well as the need for 
future medical, nursing and vocational re- 
habilitative care. When the film is properly 
done, its purpose is not to dramatize the 
plaintiff's injuries. Rather the purpose is to 
record visually and audibly the actual con- 
dition of the plaintiff and his activities 


throughout a portion of a typical day, and 
depict the routine nursing, medical and other 
care which the plaintiff will require for the 
rest of his life. These issues are not only 
relevant, but often central to the issues to 
be decided by the jury. 


Motion Pictures 

From a technical standpoint, day-in-the- 
life films are not significantly different from 
other types of motion pictures, which have 
long been held to be admissible in Florida 
for many different purposes under the same 
rules that are applicable to photographs in 
general.'? One such use traditionally allowed 
by the Florida courts is “surveillance films” 
prepared by defendants, attempting to show 
a plaintiff's malingering.'* These films have 
been generally admitted into evidence, even 
though they depict a limited episode or ac- 
tivity engaged in by the plaintiff, and do 
not indicate whether the plaintiff was dis- 
abled for hours or days following the activity 
in question.!9 

Motion pictures have also been allowed 
into evidence when they are introduced for 
liability purposes in order to establish the 
scene of the accident or crime, at or shortly 
after the time of the subject incident. For 
example, in Larnel Builders v. Martin, 105 
So.2d 580 (Fla. 3d DCA 1958), a movie 
showing a gravel mound with a water- 
filled excavation pond into which the plain- 
tiffs child had slipped and drowned was 
held admissible, even though it showed the 
deceased child’s parents at the scene. Simi- 
larly, in Kimbrough v. State, 219 So.2d 122 
(Fla. Ist DCA 1969), the admission of a 
television news video, showing the defen- 
dant with burglar tools at the scene of the 
crime, was upheld, since it might “assist in 
removing doubts as to whether the defen- 
dant was present at the scene, conditions, 
prevailing, and so forth.”20 
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Videotapes have also been admitted into 
evidence when they have shown a criminal 
defendant “in the act of committing a 
crime”! or when they have captured a de- 
fendant’s confession or contain a recreation 
of a crime for the police.22 Other decisions 
have also allowed the admission of vide- 
otapes for demonstrative purposes to assist 
the jury in understanding the subject mat- 
ter of the lawsuit. For example, in Jones 
v. White, 468 So.2d 275 (Fla. 2d DCA 
1985),?3 it was held proper to admit a video- 
tape of a hip replacement operation 
performed by one of the defendants in a 
medical malpractice action, in order to il- 
lustrate the nature of the surgery involved. 

However, when the video evidence goes 
beyond fairly demonstrating the plaintiff's 
injuries or contains otherwise inadmissible 
evidence, it might be properly excluded. In 
Aetna Casualty and Surety Company v. Coo- 
per, 485 So.2d 1364 (Fla. 2d DCA 1986), 
a verdict for a physician who suffered an 
allegedly debilitating eye injury in an auto- 
mobile accident was vacated, when the trial 
court had admitted a network television news- 
cast to the jury containing a story pertaining 
to the plaintiff's prior surgical practice and 
life. In addition to mentioning the plain- 
tiffs reputation as a “miracle worker,” the 
newscast included statements made by the 
plaintiff and his patients reflecting their an- 
guish and pain prior to his surgery on them. 
In holding that audio portions of videotapes 
are required to meet the same evidentiary 
standards applicable to verbal testimony 
from the witness stand, the Second District 
found the admission of the tape to be erro- 
neous, since the patient tributes constituted 
hearsay, while the statements of the patient’s 
anguish were irrelevant to the plaintiff’s 
damages. 


In Kane v. Miranda, 506 So.2d 1061 (Fla. 


2d DCA 1987), the Second District also re- 
versed a wrongful death verdict in favor of 


a plaintiff when a slide show had been pre- 
sented to a jury. The slides in question 
merely depicted the decedent’s wedding, a 
daughter’s graduation, Christmas, family 
birthday celebrations, visits to Disney 
World, a cruise and the decedent’s casket. 
The precedential value of this opinion is not 
clear, however, since the court did not spe- 
cifically indicate why the subject matter or 
presentation was improper. Moreover, with 
the possible exception of the photograph 
of the decedent’s casket, these types of pic- 
tures are routinely admitted into evidence 
in wrongful death cases to help show the 
decedent's lifestyle and relationship with his 
survivors. Instead the court simply con- 
cluded that “mere sympathy cannot sustain 
a judgment . . . the jury system should not 
function on emotion but on logic.” 

In sum, the better reasoned cases allow 
the admission of day-in-the-life films, so long 
as the film itself accurately portrays the plain- 


tiffs condition and is not a mere attempt — 


to elicit the jury’s sympathy. These cases 
recognize that day-in-the-life films can 
uniquely illustrate to a jury the impact of 
an injury on a plaintiff's life better than any 
other evidence which is available. While 
these films may be gruesome or dramatic 
in effect, they often present the best evi- 
dence of the essential issues to be decided 
by the jury.0 


!The older decision of Gulf Life Ins. Co. 
v. Stossel, 175 So. 804 (Fla. 1937), reh. granted, 
179 So.2d 163 (Fla. 1938), appears to deal with 
such films; however, the opinion is not precisely 
clear on this point. In Stossel, the court allowed 
movies depicting the plaintiff's injuries into evi- 
dence in an action on a disability insurance 
policy in order to establish that the plaintiff 
met the terms of the policy. 
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Jesco, Inc. v. Shannon, 451 So.2d 694 (Miss. 
1984); Lawton v. Jewish Hosp. of St. Louis, 679 
S.W. 2d 370 (Mo. App. 1984); Holmes v. Black 
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(S.C. 1980); Bannister v. Town of Noble Okla- 
homa, 812 F.2d 1265 (10th Cir. 1987). Also see 
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A.L.R. 2d 686. 

5 423 N.Y.S. 2d at 699. 

6 262 S.E. 2d at 878. 

7 Murray v. Almadin Vineyards, Inc., 429 
So.2d 24 (Fla. 2d D.C.A. 1983). 

8 Straight v. State, 397 So.2d 903, 906-7 (Fla. 
1981). State v. Wright, 265 So.2d 361 (Fla. 1972). 

9 Id. 
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'! Adams v. State, 412 So.2d 850, 853 (Fla. 
1982). 
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Walker v. City of Miami, 337 So.2d 1002 (Fla. 
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v. State, 442 So.2d 432 (Fla. Sth D.C.A. 1983). 

18 Cf. Corack v. Travelers Ins. Co., 347 So.2d 
641 (Fla. 4th D.C.A. 1977); City of North Mi- 
ami Beach v. Horan, 181 So.2d 366 (Fla. 3d 
D.C.A. 1966). 

'9 Arguably, the day-in-the-life film constitutes 
a much truer representation of the plaintiff's con- 
dition and need for medical and/or nursing care, 
since it covers a much longer and typical span 
of time. 

2 219 So.2d at 123. 
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LAWYER AT LARGE 


Homeless Lawyer Update: 1994 


by Steven igou 


He is now fast rising from affluence to 
poverty. 
Mark Twain 


Our author writes about a time in the fu- 
ture when today’s young lawyers have be- 
come the nation’s homeless. 

In the dead of winter, a gaggle of un- 
kempt men squat around an open steam 
grate. Brandishing dog-eared leather books, 
they occasionally shout out Latin insults at 
passersby. Once proud professionals, many 
attorneys now wallow in the once unfamil- 
iar mire of poverty and homelessness. In a 
swift fall from grace (described by one ob- 
server as “the social equivalent of extinc- 
tion of the dinosaur”), Brooks Brothers suits 
have given way to body lice, and country 
club memberships have devolved into 
plasma donor cards. 

The cause of this dramatic social reshuf- 
fling can be traced to 1989, when Japanese 
scientists discovered the surprising psycho- 
logical effects of a rare fluoride compound 
found in that country’s drinking water. Ex- 
periments showed that ingestion of the com- 
pound was largely responsible for the trust 
and cooperation found in Japanese society, 
a phenomenon previously thought to be cul- 
tural in origin. 

The United States, naturally, jumped at 
the chance of an overnight utopia. After 
swift FDA approval, the fluoride was placed 
in water supplies across the nation, and by 
mid-1991, the United States had merrily 
gulped its way into what was quickly 
dubbed “the Era of Brotherly Trust” — a 
time of unparalleled reconciliation and co- 
operation. 

To the horror of the legal community, 
it soon became apparent that universal con- 
sumption of the water had created a night- 
mare — a nonlitigious society. The results 
were devastating. In 1991, 43 states abol- 
ished the statute of frauds. Written contracts 
of any kind were soon viewed as primitive 
and unnecessary. Tort litigation dropped 
93% that year, primarily due to the emer- 
gency of layman mediators. (“Have you been 
injured? Come see your Brother in Trust. 
No fee unless both parties share their feel- 
ings and embrace.”) By 1993, the besieged 
bar reported that two thirds of its member- 

ship was out of work. 
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Agencies across the nation soon found 
that finding work for 500,000 attorneys was 
an impossible task. Merv Gutman, the ex- 
asperated director of the Boston Lawyers 
Temporary Manpower Office, recently 
summed up the situation. “It’s tough. I mean 
these people haven't got a marketable skill, 
O.K.? They can’t use computers, they can’t 
type ... they got no calluses on their hands! 
I send ‘em out to do some shoveling work 
and they end up needing a skin graft. I send 
a guy out as a dishwasher — he wears a 
friggin’ three-piece suit. I send another out 
to lay sod — right? He’s canned for trying 
to start a sod lawyers union. And the worst 
thing — every time they hear a car wreck 
— boom — they run off by instinct, like 
Pavlov’s dogs. If a plane ever crashes around 
here, I’m out of business.” 

Many communities have offered to shel- 
ter homeless attorneys by opening unused 
law libraries. However, because of inade- 
quate emergency shelters, most must fend 
for themselves on the street. 

A typical example of the problem exists 
in Tampa, Florida, where a group of home- 
less lawyers have banded together in an 
encampment on the outskirts of town. Here, 
amid clusters of rusted-out BMWs, one finds 
a form of shelter unique to homeless law- 
yers — the book igloo. The ratty, domed 
structures are built using piles of old legal 
volumes, preferable the bulky favorite — 
Corpus Juris Secundum. The less fortunate 
(usually former associates) make do with 
hollowed-out filing cabinets covered with 
palmetto leaves. 

Despite the pitiful situation, the public 
has yet to sympathize with the plight of the 
nation’s lawyers. Most people still seem to 
savor the delicious irony of seeing lawyers 
in the gutter. A man living adjacent to the 
Tampa encampment expressed typical re- 
action. “Well, it’s sort of a grin to have half 
the members of the Yacht Club living next 
door under a pile of old books. I caught 
one of em taking oranges off my trees. He 
whispered to me that they were building a 
still to make scotch. Scotch out of oranges 
— that’s gonna take some lawyering. I told 
him, yeah, while you're at it, try squeezing 
some caviar out of a catfish.” 

Not surprisingly, out of work attorneys 
across the nation have filed thousands of 
lawsuits against local, state, and federal gov- 
ernments protesting the various inequities 
of their situation. The lawsuits often describe 


their living conditions as “shocking,” “in- 
human,” “an embarrassment to western 
civilization,” and as simply “tacky.” 

One of the plaintiffs summed up the out- 
rage of his entire disenfranchised profession 
as he waited in line at a Washington, D.C., 
soup kitchen. “I used to be in the legisla- 
ture. I never knew it was like this on the 
streets, but how could I have known about 
it from the 15th floor of my office? I still 
have friends in the Congress, but when I 
tried to go into their offices, security threw 
me out. Each day a little less power, a grad- 
ual fading away. I’m 50 years old with a 
law degree and I’m living under the express- 
way. This kind of thing just can’t happen 
in America. Can it?” 


The author, Steven “Woody” Igou, lives in 
Winter Park, and was a prosecutor with 
the State Attorney’s Office in Sanford for 
three and one-half years. He is now involved 
in insurance defense litigations. 

This article first appeared in The Affili- 
ate, ABA YLD publication. 


Contributions on the lighter side of the law 
are invited for Lawyer at Large. Address 
them to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, Flor- 
ida 32399-2300. 
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LABOR & EMPLOYMENT LAW 


Will the Doors of the 
Courthouse Be Open? 


female employee is continuously 

sexually harassed by her super- 

visor in her office. She has 

repeatedly informed her em- 
ployer of her supervisor’s actions. Nonethe- 
less, the harassment continues. 

The sexually harassed employee, under 
current law, is precluded by the Florida 
Workers’ Compensation Act, F.S. §440.11 
(Supp. 1988), exclusivity bar from initiat- 
ing a common law tort claim for emotional 
injuries sustained by the workplace sexual 
harassment. 


Legislative Origins. 

A review of the origins of the workers’ 
compensation system as it developed in Flor- 
ida and throughout the United States 
indicates that it was not designed or intended 
to cover claims for “nonphysical in nature 
emotional injuries” or to cover emotional 
injuries caused by workplace sexual harass- 
ment.! 

Workers’ compensation was designed to 
cover physical injuries from on-the-job ac- 
cidents. Sexual harassment neither involves 
a physical injury nor is it a typical workplace 
accident. Common law tort claims caused 
by workplace sexual harassment, like other 
causes of action by an employee against an 
employer, such as defamation, false impris- 
onment, libel, malicious prosecution, inva- 
sion of the right of privacy, fraud, and 
deceit, fall outside the workers’ compensa- 
tion system. 


Florida Zippy Mart and 
Winn-Dixie Decisions 

The most thorough review by any Flor- 
ida court addressing the issue of whether 
emotional injuries sustained from workplace 
sexual harassment is barred by the exclu- 
sivity provisions of the Florida Workers’ 
Compensation Act stems from two en banc 
decisions rendered in 1985 by the First Dis- 
trict Court. of Appeal. In Brown v. Winn- 
Dixie Montgomery, Inc., 469 So.2d 155 


‘Common law tort 
claims for emotional 
injuries sustained 
from workplace 
sexual harassment 
should not be barred 
by the exclusivity 
provisions of the 
Florida Workers’ 
Compensation Act’ 


by David M. Lipman 


(Fla. Ist DCA 1985) (en banc), and 
Schwartz v. Zippy Mart, Inc., 470 So.2d 
720 (Fla. ist DCA 1985) (en banc), the se- 
verely divided 11-member court authored 
four separate decisions and split 6-5 on the 
sexual harassment-exclusivity issue. The 
doctrinal principle, expressed in the views 
of all six members of the First District ma- 
jorities in Brown v. Winn-Dixie and Schwartz 
v. Zippy Mart, is that summary judg- 
ment may be granted in favor of employers 
against employees in sexual harassment cases 
when the employees do not establish facts 
sufficient to infer that the employers had 
prior knowledge of the sexual harassment 
and failed to respond.” These holdings, ex- 


pressed by at least the five-judge per curiam. 


opinions are premised upon the notion that 
employees’ actions in tort.against their em- 
ployers for sexual harassment are barred 
by the exclusivity provisions. of Florida’s 


Workers’ Compensation Act. 

However, inapplicability of the Florida 
Workers’ Compensation Act exclusivity bar 
to common law tort claims for workplace 
sexual harassment has support in these en 
banc plurality decisions. Five of the 11 dis- 
senting judges in the two en banc decisions 
have explicitly concluded that the workers’ 
compensation exlusivity bar does not ap- 
ply because “acts constituting what is now 
commonly referred to as ‘sexual harassment’ 
were never intended to be governed by” the 
Florida workers’ compensation law. 

The same result reached by five judges 
was reached by Judge Ervin in a second 
dissenting opinion in these cases. However, 
unlike the five judges who viewed the work- 
ers’ compensation bar as inapplicable 
because sexual harassment is not the “type 
of wrong” covered by the act, Judge Ervin 
focused on the “type of injury” and reasoned, 
“{I}f the essence of the tort is nonphysical, 
then the tort action should not be barred.™ 


Courts in Other States. 

The premise that workplace sexual har- 
assment falls outside the workers’ compen- 
sation scheme is neither new nor novel. 
Numerous state appellate courts through- 
out the United States including courts in 
Georgia, North Carolina, Arizona, and Mis- 
souri, have concluded that common law tort 
claims for emotional injuries for workplace 
sexual harassment are not barred by the 
state’s workers’ compensation laws.> Numer- 
ous other state appellate courts which have 
not addressed the issue in a workplace sex- 
ual harassment context have similarly 
concluded that claims for emotional — as 
distinct from physical injuries incurred in 
the workplace — are not barred by that 
state’s workers’ compensation laws. Al- 
though the workers’ compensation statutory 
schemes may vary from state to state, the 
general policy considerations and analyses 
relied upon by these courts are persuasive 
and applicable. 
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@ The history, intent and policy behind work- 
ers’ compensation acts support the view that 
sexual harassment claims are outside the 
workers’ compensation system 

A review of the origins of the workers’ 
compensation system as it developed in Flor- 
ida and throughout the United States 
indicates that it was not designed to cover 
claims for emotional injuries for workplace 
sexual harassment. 

Beginning with New York in 1910, the 
states began to enact workers’ compensa- 
tion laws. By 1920, the process of legislative 
reform had gone so quickly that all but eight 
states had enacted workers’ compensation 
acts.’ Florida was one of the last states to 
adopt the workers’ compensation system for 
industrial injuries and death, in the 1935 
“Florida Workmen’s Compensation Act,” 
Ch. 17481, 1935 Laws of Florida, now codi- 
fied as F.S. Ch. 440 (1987). 

The fundamental purpose of the work- 
ers’ compensation acts was to provide the 
victims of industrial accidents with:some com- 
pensation for loss of wage-earning capacity.® 
The purpose of the workers’ compensation 
acts was to remedy the harshness of the com- 
mon law, which left most of the victims of 
industrial accidents destitute. As early as 
1942 in Duff Hotel Co. v. Ficara, 7 So.2d 
790, 791 (Fla. 1942), the Florida Supreme 
Court recognized, “[E]conomic loss to the 
individual by injury in the line of duty 
‘should be borne in part by the industry in 
which he is employed in order that his de- 
pendents may not want.” 

Professor Larson, author of the highly 
respected and authoritative treatise on work- 


ers’ compensation, writes that the workers’ 
compensation act and its exclusivity provi- 
sion apply only to those claims within what 
he calls the basic coverage formula for the 
workers’ compensation acts — “personal in- 
jury by accident arising out of and in the 
course of employment.” In other words, 
while it is accurate to state that the work- 
ers’ compensation act has been liberally 
construed to provide employees with com- 
pensation for covered injuries and death at 
the workplace, it is completely inaccurate 
to expand the exclusivity provisions of the 
Workers’ Compensation Act to subsume 
common law and statutory causes of ac- 
tion providing remedies for matters which 
are clearly outside the remedies, doctrine, 
and purpose of the workers’ compensatory 
statutory reform. 
® Florida appellate judges have concluded 
that tort claims for acts commonly referred 
to as sexual harassment are not barred by 
the exclusivity bar of the Florida Workers’ 
Compensation Act 

As previously discussed, the 1985 plural- 
ity en banc decisions in Brown and 
Schwartz provide the most thorough dis- 
cussion of the sexual harassment-worker 
compensation issue. These decisions provide 
an analytical basis for the Florida Supreme 
Court to resolve that common law tort 
claims for workplace sexual harassment are 
outside the workers’ compensation system. 
That issue is currently before the Florida 
Supreme Court on appeal in Byrd v. 
Richardson-Greenshields Securities, Inc., 
527 So.2d 899 (Fla. 2d DCA 1988), appeal 
granted July 25, 1988, No. 72,788.!° The 
issue in Byrd is whether the Workers’ Com- 


pensation Act bars an action in tort against 
an employer for a supervisor’s sexual har- 
assment of an employee. 

The decisive swing vote in both Brown 
v. Winn-Dixie and Schwartz v. Zippy Mart, 
cast by Judge Wentworth, would have ruled 
that the sexual harassment claims were not 
barred in the case if there had been “prior 
notice of specific acts.”!! 

Judges Smith and Ervin each rendered 
dissenting opinions in both Brown and 
Schwartz. As previously noted, although each 
judge approaches the issue from a some- 
what different perspective, the analysis re- 
flected in each decision provides a sound 
basis to find sexual harassment common 
law claims are not barred by the Florida 
Workers’ Compensation Act. 

In his dissenting opinion in both Schwartz 
and Brown, Judge Smith, joined by Chief 
Judge Ervin, and Judges Mills, Booth and 
Zehmer stated that sexual harassment was 
never intended to be governed by the Flor- 
ida Workers’ Compensation Act.!2 

Under Judge Smith’s analysis, rather than 
focusing on the nature of the injury, the 
focus is on the essential nature of the wrong 
to determine whether the claim is outside 
the workers’ compensation scheme. Judge 
Smith’s “type of wrong” test makes sense 
since it results in placing the action outside 
the workers’ compensation scheme when the 
wrong is not one ordinarily resulting from 
an inherent risk of danger of the employ- 
ment, and the essence of the tort action is 
nonphysical with only incidental physical 
injury. 

Chief Judge Ervin also issued separate 
dissenting opinions in both Brown and 


¢« Bank Accounts Located 


- Fraudulent Conveyances 
Locates 


¢« Hidden Assets Uncovered 
¢ Civil Fraud Investigations 


¢ In-Depth Financial Investigations 
Individuals or Corporations 


Florida's Leading Detective Agency 


OFFICES STATEWIDE 
1191 E. Newport Center Drive, Suite 212 
Deerfield Beach, FL 33442-7708 


Just Call... 
(800) 562-2837 
(904) 398-4990 


FINANCIAL/ASSET INVESTIGATIONS 


SPECIAL PACKAGES AVAILABLE NOW 


Includes All Travel and Expenses 


1. LIMITED FINANCIAL CHECK 
Includes financial evaluation and physical examination of local records in.any 
court in Florida, plus a prelinimary financial/asset report. These are valuable 
in helping you decide whether or not to proceed with litigation. 


2. EXTENDED FINANCIAL CHECK 
In-person review of all court records anywhere in Florida, plus in-person 
neighborhood investigation anywhere in Florida. Ideal to use before settling P.1. 
cases for policy limits or deciding to proceed with efforts to obtain a judgement. 


$99 


$199 


S VERIFICATION 
INCORPORATED 


60 THE FLORIDA BAR JOURNAL/JANUARY 1989 


i 
f 

Analysis 

1 

ne 

ia 

a 
3 


Schwartz, which provide an alternative analy- 
sis to that offered by Judge Smith as a ba- 
sis to conclude the exclusivity bar does not 
apply. In Brown, Judge Ervin concluded 
that the “type of harm inflicted upon ... 
Brown was not intended by the legislature 
to be subjected to the act’s protections.... 
[because the] injury was one involving nondis- 
abling mental distress ... [which] falls be- 
yond the parameters of the act.”!3 As sup- 
port for his analysis in Brown, Judge Ervin 
looks directly to the applicable statutory pro- 
visions of the Florida Workers’ Compensa- 
tion Act. 

Judge Ervin states the “entire thrust” of 
the act is “to furnish compensating benefits 
to the injured worker or his survivor when 
the injury is followed by medical care, physi- 
cal or mental disability or death,” which 
in Brown is not present. Applying 
§§442.02(6) and 442.02(18) of the act, Judge 
Ervin finds that no “injury by accident” as 
contemplated by the act occurred. Judge Er- 
vin’s ruling in Schwartz focuses upon the 
same test as in Brown.!4 
@ Decisions by the Florida Supreme Court 
in Fisher v. Shenandoah and Lawton v. Al- 
pine Engineered Products are not dispositive 
of the exclusivity issue 

In the past several years, the Florida Su- 
preme Court has addressed various aspects 
of the exclusivity bar of the Florida Work- 
ers’ Compensation Act. In Fisher v. Shenan- 
doah General Construction Co., 498 So.2d 
882 (Fla. 1986), and Lawton v. Alpine En- 
gineered Products, Inc., 498 So.2d 879 (Fla. 
1986), the court decided not to address 
whether the workers’ compensation law pre- 
cludes international torts since in the 
majority’s view, the complaints in these cases 
did not adequately allege an intentional tort 
by the employer. 

A review of the facts in Fisher and 
Lawton demonstrates why those cases are 
not dispositive of the workers’ compensa- 
tion exclusivity bar to sexual harassment 
action. Fisher and Lawton both involved 
exactly the type of injury indisputably cov- 
ered by the workers’ compensation act: 
Workplace physical injuries resulting in 
death or disability and loss of income.!5 

As the court stated in both Fisher and 
Lawton, “{Tjhe Florida Workers’ Compen- 
sation Act provides for the payment of 
compensation benefits whenever disability 
or death results from an injury arising out 
of and in the course of employment. 
§440.09(1), Fla.Stat. (1979).”© The court 
also stated that “compensation under the 
act shall be the exclusive remedy available 
to such an employee,” citing Section 
440.11(1). Unlike Fisher and Lawton, the 


sexually harassed employee in Byrd has not 
suffered a disability or death arising out of 
employment, nor has the employee suffered 
the “type of wrong” which the Workers’ Com- 
pensation Act was designed to cover. 
Whether policy reasons justify exempt- 
ing intentional torts for covered injuries is 
not the question. Sexual harassment claims 
involve nonphysical-injury torts that will not 
cause death, disability, or loss of income. 
Sexual harassment is the type of wrong not 
intended to be covered by workers’ com- 


pensation in that it is not a natural and 
probable incident or consequence of 
employment. 


Conclusion 

The exclusivity of workers’ compensation 
remedies should not bar common law tort 
claims for emotional injuries sustained from 
workplace sexual harassment.) 

i See 2A LARSON, THE LAW OF WoRKERS’ Com- 


PENSATION, §68.30 at 13-40 (1985). 
2 The decisions are pluralities because 
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“neither the five-judge per curiam opinions nor 
the five dissenting judges’ opinions express a ma- 
jority view of the 11-member appellate court on 
the ultimate issue of whether sexual harassment 
claims are barred by the exclusivity provision 
in the Florida Workers’ Compensation Act. Five 
judges state that the bar applies; five judges sub- 
mit that it does not apply; and Judge Wentworth 
concurs with the five judges who would bar the 
claims only because of the particular facts on 
review in Brown v. Winn-Dixie and Schwartz 
v. Zippy Mart. See Marks v. United States, 430 
U.S. 188, 193 (1977) (“narrowest ground” dic- 
tates holding.). 

3470 So.2d at 731 (Smith, J., dissenting); 
469 So.2d at 163 (Smith, J., dissenting) (en banc). 

4470 So.2d at 726. 

5 States which have construed their work- 
ers’ compensation laws as not barring common 
law tort claims for emotional injuries flowing 
from sexual harassment include: Alabama, 
Garvin v. Shewbart, 442 So.2d 80, 83 (Ala. 1983) 
(claim for emotional distress not barred); Ari- 
zona, Ford v. Revlon, Inc., 734 P.2d 580, 586 
(Ariz. 1987) (sexual harassment tort claims not 
barred); California, Russell v. Massachusetts ‘Mu- 
tual Life Insurance Co., 722 F.2d 482, 495 (9th 
Cir. 1983) (intentional infliction of emotional 
distress not barred); Colorado, Kirk v. Smith, 

-674 F. Supp. 803,805 (D.Col. 1987) (“State law 
claims based mainly on mental suffering and hu- 
miliation, and only peripherally on physical pain 
and suffering, are not within the [Colorado Work- 
men’s] Act’s exclusive remedy -provision.”); 
District of Columbia, Newman v. District of Co- 
lumbia, 518 .A.2d 698 (D.C.App. 1980) (claims 
for humiliation, embarrassment, etc., not barred); 
Georgia, Cox v. Brazo, 165 Ga.App. 888, 303 
S.E. 2d 71 (1983), aff'd per curiam, 251 Ga. 491, 
307 S.E. 2d 474 (1983) (sexual harassment tort 
claims not barred); Missouri, Hollrah v. Freid- 
Tich, 634 S.W. 2d 221 (Mo. App. 1982) (sexual 
harassment claims not barred); Massachusetts, 
O’Connell v. Chasdi, 511 N.E. 2d 349 (Mass. 
1987) (sexual harassment claims based on state 
law not barred); North Carolina, Hogan v. For- 
syth Country Club Co., 79 N.C. App. 493, 340 
S.E. 116 (1985), aff'd, 317 N.C. 334, 346 S.E.2d 
140) (1986) (common law tort claims for sexual 
harassment ‘not barred); and Oregon, Palmer v. 
Bi-Mart Co., Inc., P.2d __, 1988 W.L. 


82258 (1988) (sexual harrassment claims based 
on state law not barred). 

States which have concluded otherwise include: 
Lui v. Intercontinental ‘Hotels Corporation, 634 
F.Supp. 684, 688 (D.C. Ha. 1986) (Hawaii law); 
Wisconsin, Zabkowicz v. The West Bend Com- 
pany, 789 F.2d 540, 545 and n. 4 (7th Cir. 1986) 
(Wisconsin law); and Wyoming, Baker v. 
Wendy’s. of Montana, Inc., 687 P.2d 885, 892 
(Wyo. 1984). 


© See Larson The Nature and Origins of Work- . 


men’s Compensation, 37 CorneLt L. REv. 206, 
232-233 (1952). 

7 Id. at 233. 

8 See, e.g., City of Hialeah v. Warner, 128 
So.2d 611 (Fla. 1961). 

92A Larson, THE Law Or Workers’ Com- 
PENSATION, §68.30 at 13-40 (1985). 

10 In Byrd, the Second District Court of Ap- 
peal affirmed the circuit court’s “ruling that the 
exclusivity of workers’ compensation remedies 
bars this suit against the employers.” 527 So.2d 
at 900. The appeals court rejected the argument 
that the exclusivity bar should not apply because 
the “remedies under the workers’ compensation 
laws for injuries in this type of situation are in- 
sufficient.” 627 So.2d at 902. The court stated 
that if the remedies provided by the act are in- 
sufficient, this should be addressed by the 
legislature. Finally, the appeal court certified to 
the Florida Supreme Court “as of great public 
importance, the contention in this case concern- 
ing the exclusivity of workers’ compensation 
remedies.” Id. at 902. 

11469 So.2d at 160 and n. 1; 470 So.2d at 
725 and n. 1. 

‘12 469 So.2d at 165; 470 So.2d at 731. 

13.469 So.2d at 160-1. 

14 See 470 So.2d at 726. 

'5In Fisher, an employee had been killed as 
a result of being required to enter a pipeline in 
which fatally noxious gases were present. The 
complaint alleged that the employer should have 
known of the existence of gases and their dan- 
ger to plaintiff. However, the plaintiff in that 
case was instructed to enter the pipeline, expos- 
ing himself to the substantial risk of injury or 
death. 498 So.2d at 883. 

In Lawton, the employee, a punch press op- 
erator, “caught his hand in the press when a 
co-worker accidentally put the press into opera- 


| tion, Michael D. Malfitano, chairman, 


tion as Lawton attempted to adjust the machine.” 
As a result, the “press crushed Lawton’s hand 
and caused the loss of all the fingers on that 
hand.” 498 So.2d at 880. 

16 498 So.2d at 880; 490 So.2d at 883. 


David M. Lipman is a partner in the 
firm of Lipman & Weisberg in Miami. 
The firm represents employees in all ar- 
eas of employment litigation including 
age discrimination; race, sex, and ‘na- 
tional origin discrimination; and wage- 
hour issues. He received his B.A..degree 
from the University of Pittsburgh in 
1967, a J.D..degree in 1970, and is also 
a member of the Mississippi, Pennsyl- 
vania, and District of Columbia bar as- 
sociations. Previously, he was an as- 
sociate counsel for the Lawyers Com- 
mittee for Civil Rights Under the Law. 
This column is published on behalf 
of the Labor and Employment Law Sec- 


and Patricia A. Renovitch, editor. 
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Lawyer advertising is one of the major is- 
sues facing members of the Bar and cre- 
ating public comment. Battlelines are being 
drawn between those who support great lati- 
tude in advertising and those who seek to 
severely restrict it. This month’s column was 
written by a member of the Bar who advo- 
cates significant restraint in lawyer adver- 
tising. He presents only one side of the is- 
sue. In the next Young Lawyers Division 
column, the author will present his views 
and the case law supporting an increasingly 
broad interpretation of a lawyer’s right to 
advertise. 


ttorney advertising is here to 

stay. The Supreme Court has 

made that clear. But from what 

I have seen it needs to be better 
regulated. 

The way I see it, attorneys should have 
an absolute right to advertise the name of 
their firm, the names of the attorneys in 
the firm, their address and telephone 
number and areas of practice. Few would 
quarrel with that given the Supreme Court 
decisions since Bates v. State Bar of Ari- 
zona, 433 U.S 350 (1977). But once adver- 
tisements tread beyond the basics, they bene- 
fit the public derives from the additional 
information is questionable and the likeli- 
hood of misleading the public increases. 

Take Yellow Page ads for example. They 
are by far the most accepted form of adver- 
tising and most are purely informational and 
unoffensive. But many offensive, tasteless 
and misleading ads can be found in phone 
books all over the state. I have been on a 
mission of late, reading Yellow Page ads 
almost everywhere I go. Here are just a few 
things Florida Bar members are telling the 
public these days: 

@ All our lawyers are juris doctors. 

@ Is Your Baby O.K.? 

@ For That Bust You Never Thought 
Would Happen to You (an ad from a crimi- 
nal lawyer) 


YOUNG _ LAWYERS’ REPORT 


All Our Lawyers are Juris Doctors 


The Florida Bar’s 
Commission on 
Advertising and 

Solicitation is 
currently studying 
possible guidelines 
for television, 
radio, print and 
display ads 


by David W. Bianchi 


@ You May Have a Case and Not Even 
Know It 

®@ Can't Afford that Bill? Don’t Borrow on 
Your Home Equity. Get Rid of Debts and 
Save Your Home with a Chapter 7 Bank- 
ruptcy. 

@ Florida’s Leading Litigation Specialists 
@ INJURED? You May Have a $$$$ 
Claim. 

@ We Meet All Advertised Prices 

@ Serious, Moderate and Other Injuries 

@ As Seen on Television 

@ You May be Injured and Not Even Know 
It 

@ Member of Florida Bar 

@ Settlements and Trials 

@ No Recovery — No Fee 

© Florida Bar Certified — the Highest Rat- 
ing of State Bar 

@ We Make Hospital Visits 

@ Accident & Injury Law Company 

@ Dr. (name of attorney) 

@ Divorce Is Serious Business 
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®@ 5th & 11th Circuit Court of Appeals 
There are more, but you get the idea. 

Drawings are popular too. One firm has 
a picture of a guy tied up in ropes with the 
heading, “In a legal bind?” Another shows 
a tiger, similar to the one who did the 
Frosted Flakes ads, wearing a jacket and 
tie, boxing gloves and a scowl. The head- 
ing? “The legal tigers that fight for your 
rights.” I'll bet they’re great though, or is 
that “grrreat!” A popular drawing seems to 
be the teddy bear with bandages around 
his head, his arm in a sling and tears run- 
ning down his face. The heading: “Injured?” 
Powerful stuff. What appear to be mum- 
mies on crutches are also popular; I’ve seen 
many of them. And then there’s the occa- 
sional Statue of Liberty, the drawing of the 
telephone, copies of The Florida Bar seal, 
the scales of justice — some being held by 
a boxing glove and even one with the em- 
blem of the Accident Attorneys Association. 
I've never heard of that one. 

So you're the average guy on the street 
and you need a lawyer. You don’t know 
any offhand and your television is broken 
so you can’t find one that way. What do 
you do? The Yellow Pages, of course. But 
it’s a tough decision. Do you want the ti- 
ger, the teddy bear or the mummy? Myself, 
I'd probably go with the tiger. A tiger should 
be able to beat a sick teddy or a guy on 
crutches any day. 

So picture this: A few days later you make 
an appointment and you go in and tell the 
receptionist you want to see the tiger. “Sorry, 
sir, this is a law firm not a zoo.” Or is it? 
But you insist, “I saw it in the Yellow Pages.” 
“Oh sir,” you're told, “that was just an ad- 
vertisement, you don’t really believe that 
stuff do you?” And so it is. What can you 
believe these days and is this the way we 
really want it? 


Increased Advertising 
Surprisingly few people claim to select 
their attorneys from an advertisement, yet 


| 


advertising is on the increase. In a 1987 sur- 
vey conducted by The Florida Bar only 10.4 
percent of people represented by an attor- 
ney indicated that they found their lawyer 
from an ad. A recent national survey sug- 
gested that the percentage is even lower. 
What is going on here? 

My own unscientific review of most of 
the traditional forms of commercial adver- 
tising — television, radio, newspaper ads, 
Yellow Pages, matchbook covers and bal- 
loons (yes, I’ve seen both of these with at- 
torney ads) show that most such ads are 
directed toward personal injury cases. Crimi- 
nal cases would be next but these appear 
to be a distant second. We all know of a 
few firms that advertise heavily for personal 
injury cases and in all probability most of 
their business is generated that way. But 
there are plenty of other advertisers who, 
I suspect, only get a small percentage of 
their business from advertising. Yet they con- 
tinue to do it every year. Why? The hunt 
for the big hit. That one big score that will 
more than pay for the years of advertising 
and send them happily off into retirement. 
I know lawyers, young ones no less, who 
have done exactly that. But is this where 
advertising was supposed to get us? 

Remember it started with Bates. Bates 
was a price advertising case in which two 
young lawyers ran an ad listing various types 
of legal services and the specific price they 
charged. The Arizona Bar objected and the 
Supreme Court said they could do it. One 
of the reasons was the expectation that it 
would lead to price competition, a better 
informed public and the delivery of cheaper, 
more efficient legal services. It may have 
done that for “simple” wills and “simple” 
dissolutions of marriage but it has not done 
that in the personal injury field. 

In Florida at least, contingency fees are 
regulated by the Florida Supreme Court. 


Everyone uses the same form contract and 
there is little incentive to shop around for 
a better deal. I have only once seen a tele- 
vision ad in which a firm advertised that 
it will handle any personal injury case for 
a straight 25 percent. It then used a big chart 
demonstrating what the client would save 


would regard as 
relevant’ 


with it versus the firm that used the stan- 
dard Florida Bar contract. 

I suspect that was what the Supreme 
Court had in mind when it opened the door 
for attorney advertising. But I haven’t seen 
that ad in a long time, from anyone, and 
I’ve seen no evidence that advertising has 


brought down the cost of attorneys’ fees in 
personal injury cases. Lawyers frequently 
do charge less than the standard rates, but 
I have never seen it done because of what 
another firm has advertised in the media. 
Lawyers may charge less than standard rates 
because of an accommodation to a friend 
or another lawyer, or because the case is 
simple. But I have never seen it done be- 
cause a client said, “Hey, this guy with a 
tiger outfit says he'll handle it for a bowl 
of cereal.” What have we accomplished with 
all the junk in the ads? Very little, if any- 
thing. 


Regulation 

Attorney ads, particularly as they apply 

to personal injury cases, need to be better 
regulated. At the moment the only regula- 
tion is set forth in Rules 4-7.1 and 4-7.2 of 
the Rules Regulating The Florida Bar. In 
essence they prohibit false or misleading ads, 
nothing more. The Comment to Rule 4- 
7.2, however, acknowledges the difficulty 
in regulating tackiness: 
[Qluestions of effectiveness and taste in adver- 
tising are matters of speculation and subjective 
judgments.... Limiting the information that may 
be advertised has the effect of impeding the flow 
of information about legal services to many sec- 
tors of the public and assumes that the Bar can 
accurately forecast the kind of information that 
the public would regard as relevant. 

The comment goes on to say, however, 
that “advertisements utilizing slogans, gim- 
micks or other garish techniques ... fail to 
meet these standards and diminish public 
confidence in the legal system.” Fhat’s it. 
I'll bet few people know this language is 
even on the books and fewer still have read 
it. But help may be on the way. 

The Florida Bar’s Commission on Ad- 
vertising and Solicitation is currently study- 
ing possible guidelines for television, radio, 
print and display ads as well as the 
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‘Limiting the 

information that 

may be 

| assumes the Bar 

can accurately — 

forecast the kind | 

of information 

that the public 


possible establishment of advertising review 
committees for every circuit. The commit- 
tees would be composed of attorneys and 
public members much like our grievance com- 
mittees. The commission was scheduled to 
meet on November 16 to begin drafting spe- 
cific recommendations, which would pro- 
vide an excellent opportunity to begin to 
put the brakes on tacky ads that do noth- 
ing to educate the public and everything to 
tarnish our already maligned reputation. 
Comments and suggestions from any Flor- 
ida Bar member would be most welcomed 
by the commission as it continues its study. 

I believe we can regulate bad taste and 
that we owe it to everyone to try. It is time 
for all of us to pitch in and help out. It 
makes no difference what type of law you 
practice or whether you advertise. Match- 
book ads and balloons are tacky, period. 
As far as I am concerned we ought to have 
a rule prohibiting them and let somebody 
sue us if they want to try to get the prohi- 
bition thrown out. Imagine the attention 
that would get: “Balloon Lawyer Sues Bar.” 
The press would have a field day. 

Another thing that gets me are T.V. ads 
with slick looking actors pretending to be 
a lawyer from the firm that is advertising. 
Why not a rule that says if you want to 
advertise on T.V. you have to do it your- 
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self, no actors? Isn’t it misleading to use 
someone who looks like Marcus Welby to 
lure clients into your office when Marcus 
doesn’t work there? Wasn't that actor care- 
fully selected to create a desired image for 
the firm? One that is probably very differ- 
ent from the way it really is? Of course. 
And that too is misleading. It’s just as mis- 
leading as many of the Yellow Page ads. 


Direct Mail Solicitation 

While I’m at it, a word about targeted 
direct mail solicitation, which is just another 
form of advertising. Nothing has done more 
in recent years to ruin our reputation as 
lawyers than the stories of lawyers insisting 
that police departments stop what they’re 
doing to photocopy every accident report 
filed in the past two weeks. The lawyers 
obtaining these reports then send letters to 
bereaved widows and orphans or the hap- 
less victims of a family tragedy. 

The police who are asked to gather the 
records don’t like it; most of the people who 
get the letters don’t like it; the public looks 
down on it; and the press turns it into head- 
lines. After much study, The Florida Bar 
had proposed to prohibit it totally in per- 
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sonal injury cases but our efforts were de- 
railed by the Supreme Court’s recent de- 
cision in Shapero v. Kentucky Bar Asso- 
ciation, __ U.S. —_, 56 U.S. L.W. 4532 
(1988). Now it’s back to the drawing board. 
The trick is to craft some meaningful rules 
that will have teeth yet pass constitutional 
muster. That is becoming increasingly diffi- 
cult. 

Vanity license plates seem to be the next 
frontier for attorney advertising. I’ve seen 
more of those lately too. Things like “Trial,” 
“Top Gun,” “MIA Law,” “P.L.,” “Dr. Sue,” 
“J.D.,” “Jay Dee,” are complementing the 
exterior of a bunch of upscale cars these 
days. I suppose we'll need a committee to 
regulate them in a few years also. It may 
be tough to get a chairperson though, be- 
cause who is going to want to head The 
Florida Bar’s Committee on License Plates? 

Anyway, I have to go now. I hurt my leg 
last night playing basketball and I have an 
appointment with my lawyer. I saw his ad 
in the Yellow Pages. He handles settlements 
of “serious and nonserious injury cases” and 
had a drawing of a snake in his ad. He calls 
it a cobra. If you need him you can reach 
him at 1-800-TOP-GUNN.D 
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REAL PROPERTY, PROBATE & TRUST LAW 


Does the Sanctity of Tenancy 
by the Entirety for Nonhomestead 
Real Property Still Exist? 


hile Florida law clearly ex- 
empts homestead property 
_from creditors of a filing 
debtor in a bankruptcy,! the 
status of nonhomestead real property owned 
in tenancy by the entirety by a debtor spouse 
and a nonfiling spouse in a bankruptcy is 
not so clear.? The primary issue to be ex- 
plored in this article is the current Florida 
bankruptcy status of nonhomestead real prop- 
erty owned in tenancy by the entirety, when 
one spouse is a filing debtor in bankruptcy 
and the other spouse is a nonfiling spouse, 
and the spouses are also jointly obligated 
to creditors. 


Tenancy by the Entirety 

Black’s Law Dictionary defines tenancy by 
the entirety as 

[C]reated by a conveyance.to husband and wife, 
whereupon each becomes seized and possessed 
of the entire estate and after the death of one 
the survivor takes the whole, ... [t]he grand char- 
acteristic which distinguishes it from a joint ten- 
ancy is that it can be terminated only by joint 
action of husband and wife during their lives 

3 


Under Florida law, real property acquired 
in the name of husband and wife creates a 


tenancy by the entirety unless fraud can be. 


proven,‘ or unless the husband and wife 
have titled the real property to indicate 


clearly the intent to create a tenancy in com- 


mon or other form of. ownership. Under 
Florida law, a judgment against an indi- 
vidual spouse is not enforceable against non- 
homestead property owned as tenants by 
the entirety,> whereas a judgment against 
both spouses. is enforceable against non- 
homestead property owned as tenants by 
the entirety.® 


Federal Bankruptcy Procedure 
Before the various bankruptcy cases are 
analyzed, it is important for the uninitiated 
(nonbankruptcy) attorney to understand the 
appeals procedure relative to bankruptcy 
judges’ orders. The district courts of the 


With no 11th 
Circuit Court of 
Appeal case 
addressing the 


above question, the 
answer is not 
certain 


by Gary A. H. Laursen 


United States have jurisdiction to hear ap- 
peals from final judgments, orders, and de- 
crees of bankruptcy judges, and such an 
appeal must be taken only to the district 
court for. the judicial district in-which the 
bankruptcy judge is serving.’ The reported 
cases‘are reported in West’s Bankruptcy Re- 
porter and other reporters. The federal cir- 
cuit courts of appeal have jurisdiction of 
appeals from all final decisions, and these 
cases are reported along with other appel- 
late cases in the various federal reporters.® 
The Federal Bankruptcy Code, §541, pro- 
vides that the property of a bankruptcy es- 
tate includes “all legal or equitable interests 
of the debtor in property as of the com- 
mencement of the. case.”? Thus in the situ- 
ation in which there is a debtor spouse and 
a nonfiling spouse, the tenancy by the en- 
tirety property is included in the bankruptcy 
estate. When. such property is included in 
the bankruptcy estate, the Code in §522 pro- 
vides an exemption for “an interest as a 


tenant by the entirety or joint tenant to the 
extent that such interest ... is exempt from 
process under applicable nonbankruptcy 
law.” [Emphasis added]. 

Under the Federal Bankruptcy Code, the 
consequence of the denial of such an ex-. 
emption for entireties property could result 
in the sale of said property pursuant to Code 
§363(h), with the proceeds divided equally 
between the debtor spouse and the nonfil- 
ing spouse.!! The proceeds would then be 
available to joint creditors of each of the 
spouses. In addition, under the case law sub- 
sequently discussed in this article, the pro- 
ceeds from the sale of. the tenancy by the 
entirety property will then be available to 
those creditors of the debtor spouse who 
are not creditors of the nonfiling spouse. 

In dealing with situations in which there 
is a debtor spouse and a nonfiling spouse, 
the bankruptcy courts in Florida have not 
treated tenancy by the entirety property in 
a uniform manner. Some bankruptcy courts 
have followed the rule that such property 
is exempt whether or not there are joint credi- 
tors,!2 and some bankruptcy courts have 
followed the rule that such property is im- 
mune from bankruptcy only if there are no 
joint creditors. !3 


The Exempt Property Argument 

Basically stated, the exempt property ar- 
gument is that tenancy by the entirety prop- 
erty is exempt from the bankruptcy estate 
under §522(b\(2)(B) of the Bankruptcy Code 
unless there are joint creditors, and then the 
entireties property remaining after satisfac- 
tion of the joint creditors is exempt from 
other nonjoint creditors of the debtor 
spouse. 

In re Traurig, 34 B.R. 325, 326 (Bankr. 
S.D. Fla. 1983), a.bankruptcy case involv- 
ing real property (apparently nonhomestead 
property as the Florida exemption for home- 
stead real property is not raised by the 
debtor) encumbered by a mortgage held by 
a joint creditor of the debtor and his 
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nonfiling nondebtor spouse, specifically re- 
jects the argument that: 


[MJere existence of a joint creditor of the. debtor 
and nondebtor spouse subjects the entireties prop- 
erty to process under state law and, therefore, 
avoids the Section 522(b)(2)(B) exemption. When 
faced with this argument, the overwhelming ma- 
jority of courts considering the issue have held 
that the entireties exemption is not lost simply 
because a joint creditor used a portion of the 
entireties property to satisfy its debt or because 
the joint creditor is permitted to do so under 
applicable nonbankruptcy law. 
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Traurig specifically rejects In re Koehler, 
19 B.R. 308 (Bankr. M.D. Fla. 1982), and 
In re Lausch, 16 B.R. 162 (Bankr. M.D. 
Fla. 1981), to the extent that these cases 
conflict with what the Traurig court viewed 
as the majority rule in the United States. 

In Jn re Blum, 39 B.R. 897, 899 (Bankr. 
S.D. Fla. 1984),!4 a bankruptcy case involv- 
ing a joint debtor filing of husband and wife 
with tenancy by the entirety personal prop- 
erty, in dictum the court stated that when 
only one spouse ‘s in bankruptcy, an inter- 
est in entireties property is exempt, but if 
there are joint creditors, “then the majority 
rule is that the equity in the property after 
the satisfaction of the joint creditor is ex- 
empt.” Therefore, under the exempt prop- 


erty argument the entireties property is not 


available to be severed by the trustee after 
the satisfaction of the joint creditors. 

It should be noted that Jn re Bookman, 
57 B.R. 522 (Bankr. S.D. Fla. 1986), a 1986 
case involving personal property owned in 
tenancy by the entireties by a filing debtor 
and his nondebtor spouse, subsequently fol- 
lowed the Koehler and Lausch cases with- 
out mentioning Traurig. 


The immune Property Argument 

Basically stated, the immune property 
argument is that tenancy by the entirety prop- 
erty is immune from liquidation in bank- 
ruptcy if there are no joint creditors who 
could have seized the property if there were 
no bankruptcy proceedings.'5 But if there 
are joint creditors, In re Koehler stands for 
the proposition that “the existence of joint 
creditors ... who could have levied on the 
property pursuant to applicable local law 
... entitles the trustee to liquidate the prop- 
erty....”!© Judge Paskay, who wrote the In 
re Koehler opinion, indicated in an inter- 
view for a 1986 Stetson Law Review article 
that “[a]ccordingly, after the debtor’s inter- 
est in such property has been liquidated it 
would be distributed pro-rata for the bene- 
fit of all creditors not just joint creditors.”"” 
[Emphasis added]. 

In a 1987 case in the Middle District, In 
re Tina M. Ciccarello, 76 B.R. 848, 850 
(Bankr. M.D. Fla. 1987), involving exempt 
homestead real property and nonhomestead 
real property, the court indicated that: 

[T]o the extent of claims held by creditors of 
both the debtor and her non-filing spouse, the 
property of the estate in which the debtor has 
an interest as a tenant by the entireties is sub- 
ject to administration by the bankruptcy trustee 


under Section 363(h) of the Bankruptcy Code. 
[Emphasis added]. 


In In re Joseph Pepenella, 79 B.R. 75 
(Bankr. M.D. Fla. 1987), a Middle District 


decision involving nonhomestead real prop- 
erty owned as tenants by the entirety where 
only one tenant was a filing debtor, Judge 
Paskay in a carefully reasoned decision ana- 
lyzes the status of the Florida bankruptcy 
law. Judge Paskay discusses the Bankruptcy 
Code §522(b)(2)(B) exemption for the 
debtor’s interest in tenant by the entirety 
property to the extent it is exempt from proc- 
ess under applicable nonbankruptcy law, 
and the basis of a debtor’s exemption rights 
to real property in Florida under Art. X, 
§4 of the Florida Constitution as imple- 
mented by §222 of the Florida Statutes, and 
states that “(n)owhere in the Constitution 
or in the Statute is there any provision re- 
lating to the creation of an exemption for 
property held by debtors as tenants by the 
entireties.”!8 Judge Paskay concludes that 
“property held by tenants by the entirety 
‘would be ‘exempt from process’ under lo- 
cal law only if there are no joint creditors, 
as local law does recognize the right of joint 
creditors to reach tenancy by the entirety 
property pursuant to a general lien theory.”!9 
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Judge Paskay further states in his opinion 
that the existence of joint creditors along 
with lack of establishment “that the prop- 
erties claimed as exempt are immune under 
local law ...” results in the trustee being able 
to liquidate “property owned by tenants by 
the entirety when only one of the tenants 
is a Debtor ....” [Emphasis added]. 


Entireties Cases Outside Florida 
There is a very interesting federal circuit 
court of appeals case arising out of Mary- 
land, Sumy v. Schlossberg, 777 F.2d 921, 
928 (4th Cir. 1985), which stands for the 
proposition that while the exemption for 
entireties property should be disallowed to 
the extent of joint creditors, and the trustee 
should be allowed to liquidate the entire- 
ties property to satisfy those joint claims, 
that any entireties property remaining after 
the joint claims are satisfied is exempt prop- 
erty, and such property is not available to 
single creditors of the debtor.2! The court 
in Sumy, after an exhaustive analysis of 
Maryland law and federal bankruptcy law, 
held: 
[T]o the extent the debtor and the nonfiling 
spouse are indebted jointly, property owned as 
a tenant by the entireties may not be exempted 
from an individual debtor’s bankruptcy estate 
under Section 522(b)(2)(B) and the trustee may 
administer such property for the benefit of the 
joint creditors under Section 363(h).22 [Empha- 
sis added]. 


Conclusion 

The answer to the question posed in the 
title to this article is no! The sanctity of 
tenancy by the entirety for nonhomestead 
real property does not still exist in Florida. 
The status of the law in Florida relative to 
nonhomestead tenancy by the entirety real 
property in a Florida bankruptcy with fil- 
ing debtor spouse and a nonfiling debtor 
spouse may not be considered completely 
certain due to the fact that there is no 11th 
Circuit Court of Appeal case addressing the 


matter. However, the significant body of 
case law, beginning in 1980 in the Middle 
District Court of Florida clearly stands for 
the proposition that such property will be- 
come part of the bankruptcy estate of a 
debtor with a nonfiling spouse when there 
are joint creditors of such property. 

It further seems clear that such property 
may be liquidated by the trustee under many 
circumstances and will be available to joint 
creditors of the spouses. The current Flor- 
ida law is that the proceeds of such liquida- 
tion will also be available to those creditors 
of the debtor who would not otherwise be 
entitled to such proceeds under nonbank- 
ruptcy Florida law. 

In giving legal advice regarding the vari- 
ous advantages and disadvantages of hold- 
ing nonhomestead real property in tenancy 
by the entirety, practitioners should be aware 
of the current state of the Florida law as 
it relates to bankruptcy of only one spouse 
where joint creditors exist. Under certain 
circumstances involving a married couple 
in which only one of the spouses has a con- 
siderable risk of bankruptcy due to the na- 
ture of that spouse’s business or profession, 
consideration should be given to ownership 
other than in the form of tenancy by the 
entireties.0 


' The Bankruptcy Code (11 U.S.C. §522) pro-. 


vides that states may choose the federal exemp- 
tions or their own, and Florida enacted F-.S. 
§220.20 making the federal exemptions not avail- 
able, but added effective October 1, 1987, F.S. 
§222.201 adding certain property listed in the 
Bankruptcy Code (11 U.S.C. §522 (d) (10)) to 
any other exemptions allowed under state law. 


Art. X, Fla. Const., provides that a natural per- 


son may exempt a homestead of one-half acre 
of land and improvements within a municipal- 
ity, or 160 acres of contiguous land and improve- 
ments outside a municipality. A filing debtor 
should be sure to properly. claim any such ex- 
emption in the bankruptcy proceedings. 

2 See Michael G. Williamson and Benjamin 
P. Butterfield, Florida Exemption Laws — Ha- 
ven for Debtors or Protection from Destitution? 


15 Stetson L. Rev. 437 (1986); and Edward 
Vogler II, Bankruptcy Code: Effect on Prop- 
erty Held as Tenancy by the Entirety, 56 Fra. 
B.J. 795 (1982). 

3 Black’s Law Dictionary, Rev. 4th Ed., at 
1635 (1968). 

‘ Losey v. Losey, 221 So.2d 417 (Fla. 1969). 
But the intent of the parties must be proven for 
tenancy by the entirety to exist for personal prop- 
erty (bank account), unless the instrument cre- 
ating the tenancy expressly states that it is held 
by the entirety. See First National Bank of Le- 
esburg v. Hector Supply Co., 254 So.2d 777 (Fla. 
1971); In re Lyons’ Estate, 90 So.2d 39 (Fla. 
1955). 


5 First. National Bank of v. Hec- 
tor Supply Co., 254 So.2d 777, 779 (Fla. 1971); 
Winters v. Parks, 91 So.2d 649 (Fla. 1956); Bald- 
ing v. Fleisher, 279 So.2d 883 (Fla. 3d D.C.A. 
1973). 

6 Stanley v. Powers, 166 So. 843 (Fla. 1936). 

728 U.S.C.S. §158(a). “Appeals. The judi- 
cial council of a circuit may establish a bank- 
ruptcy appellate panel which with the consent 
of all parties, could hear such appeals.” 

828 U.S.C.S. §158(d). 

911 U.S.C. §541(aX{i). 

011 U.S.C. §522(b)(2(B). 

11 U.S.C. §363(h). 

'2In re Traurig, 34 B.R. 325 (Bankr. S.D: 
Fla. 1983); In re Lunger, 14 B.R. 6 (Bankr. M.D. 
Fla. 1981). 

'3In re Koehler, 19 B.R. 308 (Bankr. M.D. 
Fla. 1982); 6 B.R. 203 (Bankr. M.D. Fla. 1980). 

'4In re Blum, 39 B.R. 897, 899 (Bankr. S.D. 
Fla. 1984), citing In re Traurig and In re Koehler 
19 B.R. 308 (Bankr. M.D. Fla. 1982), along with 
Napotnik v. Equibank and Parkvale Savings 
Ass’n, 679 F.2d 316 (2d Cir. 1982). 

'S In re Koehler, 19 B.R. 308 (Bankr. M.D. 
Fla. 1982). 

16 Td. at 309. 

7 Michael G. Williamson and Benjamin P. 
Butterfield, Florida Exemption Laws — Haven 
for Debtors or Protection from Destitution? 15 
Stetson L. Rev. 437, 457 (1986). See footnote 
114 indicating the conversation with Judge 
Paskay on February 19, 1986. 

1879 B.R. at 77. 

19 Id. 

20 Id. at 76, 78. 

21 Maryland has opted out of the federal bank- 
ruptcy exemptions as has Florida. 

2777 F.2d at 932. 
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Child Sexual Abuse Allegations 

How the courts deal with the controver- 
sial issue of false allegations of child sexual 
abuse in custody or visitation disputes is 
one of the subjects explored in a publica- 
tion just released by the American Bar 
Association’s National Legal Resource Cen- 
ter for Child Advocacy and Protection. 

The ABA publication, “Sexual Abuse Al- 
legations in Custody and Visitation Cases,” 
contains the results of two new major stud- 
ies on this subject and information to help 
family court judges and court personnel bet- 
ter handle these difficult cases. 

The book addresses the false allegations 
issue as well as broader issues of the legal 
system’s response to child sexual abuse, such 
as the use of psychological expert testimony, 
issues surrounding interviewing child vic- 
tims, and the relationship between family 
and juvenile courts. 

Copies are available for $22.50, plus $3 
postage and handling, from American Bar 
Association, Order Fulfillment Dept., Pub- 
lication #549-0067, 750 N. Lake Shore Dr., 
Chicago, IL 60611. 


Victim Assistance 

Legal issues that confront victims of crime 
and victim service providers are the focus 
of a 363-page American Bar Association pub- 
lication, “The Attorneys’ Victim Assistance 
Manual: A Guide to the Legal Issues Con- 
fronting Victims of Crime and Victim 
Service Providers.” 

It was produced for the Sunny von Bu- 
low National Victims Advocacy Center by 
the Attorney’s Victim Assistance project of 
_ the ABA’s Criminal Justice Section. It is 
designed to help attorneys and victim serv- 
ice providers/ advocates gain a basic under- 
standing of law-related victim issues. 

“When lawyers think of clients they rarely 
think of crime victims,” notes David Aus- 
tern, chairperson of the Victims Committee. 
Yet victims, he said, “individually and as 
a group face a host of legal and law-related 
problems in both the criminal and civil jus- 
tice systems.” 

Copies of the manual are available from 
the Sunny von Bulow Victim Advocacy Cen- 
ter, 307 W. 7th Street, Suite 1001, Fort 
Worth, Texas 76102, (817) 877-3355. 


Government Procurement 

The federal government spends more than 
$150 billion a year on goods and services. 
Procurement policies affect more than the 
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large defense conglomerates. Large portions 
of the government’s procurement dollars are 
set aside for small and disadvantaged busi- 
nesses. Such firms also are suppliers and 
subcontractors to the larger firms. 

Until now, there has never been a book- 
length study of how the government enters 
the marketplace, selects its contractors and 
administers the procurement process, the 
American Bar Association says. Federal Pro- 
curement Regulations: Policy, Practice and 
Procedures, published by the ABA General 
Practice Section, gives a full analysis of the 
legislative, executive, administrative and ju- 
dicial response to the system, with over 1,900 
citations to court, board of contract appeals 
and Comptroller General decisions and to 
pertinent regulations, articles and books. 

Copies of the book are available for 
$79.95 each from the American Bar Asso- 
ciation, Order Fulfillment 515, 750 N. Lake 
Shore Dr., Chicago, IL 60611. There is a 
$2.50 handling charge. 


Practical Guide 
to Jury Psychology 

The Michie Company announces publi- 
cation of The Psychology of the American 
Jury by Jeffrey T. Frederick. The book dis- 
cusses the problems lawyers encounter in 
jury trials and offers practical solutions. 

Among the issues covered are use of sur- 
veys in jury selection, in-court approaches 
to jury selection, nonverbal behavior of ju- 
rors, voir dire procedures, persuasion in.the 
courtroom, trial simulation and shadow ju- 
ries. 

The 384-page book costs $55. Contact 
The Michie Company, Post Office Box 
7587, Charlottesville, Virginia 22906-7587. 


Florida Torts 

As the debate over tort reform continues 
to escalate, Matthew Bender offers two ad- 
ditions to a growing library for the Florida 
practitioner—Florida Torts, a comprehen- 
sive five-volume treatise, and Florida Torts 
Reporter, a companion to the main set, also 
useful on its own as a monthly reporter serv- 
ice. 
The Florida Torts Reporter, introduced 
in August, provides monthly updates in such 
volatile areas as products liability, invasion 
of privacy, bad faith breach of contract, and 
employment-related torts. Florida Torts cov- 
ers all major areas of the law, including gen- 
eral theories of liability, specific causes of 
action, and procedural law issues. The set 


provides a complete analysis of case and 
statutory law, along with practical applica- 


.tions to specific cases. 


While both of these publications offer 
state-specific coverage, they also represent 
the cumulative effort of an entire editorial 
team of Florida attorneys. Each chapter of 
Florida Torts is reviewed by an expert in 
that topic area, and the Reporter is also 
reviewed by an editorial board of Florida 
practitioners. 

For more information on the publica- 
tions, contact Pamela Lucia, 212-216-8058, 
Matthew Bender & Company, 11 Penn 
Plaza, New York, New York 10001. 


Capital Case Sentencing 

The American Bar Association’s Section 
of Criminal Justice has published a new 
book, “Capital Case Sentencing: How to 


Protect Your Client.” 


The 46-page publication is designed to 
provide practical and strategic suggestions 
for the attorney embarking on a capital 
sentencing proceeding. It introduces the at- 
torney to the unique aspects of capital 
sentencing proceedings, and provides “how- 
to” guidance on tackling the various com- 
ponents of such a proceeding. 

The publication, written by Ursula Bentle, 
Brooklyn, New York, takes a look at at- 
tacking the prosecution’s case, focusing on 
what the state must prove to enable the sen- 
tencer to return a death sentence, as well 
as what limits the law has placed on how 
the state may go about meeting its burden. 
It also gives the defense practitioner sug- 
gestions on gathering and presenting miti- 
gating evidence that might persuade the 
sentencer to reject a death sentence, along 
with ideas about how to ensure that the sen- 
tencer is given proper guidance for using 
that mitigating evidence. 

Copies of the publication are available 
from ABA Order Fulfillment 509, 750 N. 
Lake Shore Dr., Chicago, IL 60611. Cost 
is $16.25 for members of the Criminal Jus- 
tice Section and $20 for nonmenbers. There 
is a $2.50 charge per order for handling. 


Criminal Defense Guide 

The American Law Institute-American 
Bar Association Committee on Continuing 
Professional Education [ALI-ABA] has pub- 
lished Trial Manual 5 for the Defense of 
Criminal Cases, Volume One: Proceedings 
Through Arraignment, by Anthony G. Am- 
sterdam. 
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This fundamental text is the first volume 
of a three-volume series that covers every 
stage of criminal procedure from investiga- 
tion through final judgment in trial court. 
Volume One deals with all proceedings from 
initial client interview through arraignment, 
incorporating the numerous changes in the 
law and developments in trial tactics since 
the previous edition was published in 1984. 

It provides a general overview of crimi- 
nal procedure; outlines the distinct proce- 
dures to follow for offenses of different 
degrees of seriousness, including summary 
procedures, misdemeanor procedures, and 
felony procedures; and identifies what to 
consider and what actions to take in the 
three most common situations the defense 
attorney encounters upon entering into a 
criminal case—the client in custody shortly 
after arrest, the “wanted” client, and the ap- 
pointment or retainer at preliminary ar- 
raignment. 

Trial Manual 5 is a hardbound book of 
424 pages. Order No. B582 is priced at $85 
plus $4.75 postage and handling. To order, 
write ALI-ABA, 4025 Chestnut Street, Phila- 
delphia, PA 19104. 


Law of Water Rights 
and Resources 

As the drought of 1988 demonstrated, 
water is as precious a commodity as oil. 
Legal battles are intensifying in this rapidly 
evolving area of law. 

Lawyers will find a basic knowledge of 
water law doctrines, rights, and underlying 
principles in Law of Water Rights and Re- 
sources, ($95), a new treatise in the envi- 
ronmental law series published in Septem- 
ber 1988 by Clark Boardman Company, 
Ltd., based in New York City. 

Water law is rapidly growing in the 
United States and has become a speciality 
in the water-short states of Arizona, Colo- 
rado, Idaho and New Mexico. The chang- 
ing water allocation patterns and increasing 
intervention by the states and federal govern- 
ment in crucial water allocation decisions 
are examined in the treaties that examines 
the issue on a national and state-by-state 
basis. 

The treatise provides attorneys, state and 
federal officials, legislators, tribal water man- 
agers, judges, administrations and everyone 
specializing in or affected by water law with 
information on these topics: 

@ The common law of riparian rights and 
the western doctrine of prior appropriation. 

@ Federal regulation of water use and fed- 
eral water rights derived from the Clean 
Water Act and Endangered Species Act. 


© Acquisition of proprietary water rights 
for Indian tribes and public land manage- 
ment agencies. 

® Interstate water allocations. 

®@ Groundwater conservation, regulation 
and allocation, and the integration of ground- 
water quantity and quality law. 

@ Public trust doctrine. 

© Litigation strategies for the adjudica- 
tion of water rights. 


© Environmental and hydrologic policy 
issues. 

Law of Water Rights and Resources was 
written by A. Dan Tarlock, professor of law 
at the Chicago Kent College of Law in the 
Illinois Institute of Technology and co- 
director of the Program in Energy and En- 
vironmental Law. 

Ordering Information: Call 1-800-221- 
9428. 


Bankruptcy 


30 minutes or less... 


Take the effort out of efficiency. The 711+ 
Bankruptcy system lets you prepare a simple 
Chapter 7, 11 or 13 in 30 minutes or less! 


¢° 4 Easy and enjoyable to use. With our friendly 
user interface, Attorneys and their staff have 
mastered the system in one short session. 


Sr forms and information needed for filing 
Chapters 7, 11 and 13 are included in the 711 + 
system. 


65Ssave money by saying good-bye to expensive, 
pre-printed forms. 


San + was Created by a Bankruptcy Attorney 
experienced in preparing hundreds of bankruptcy 
filings. 


«Common creditor directory, custom forms, 
exemption spreadsheet and more. 


> System Requirements. IBM or compatible with 
512 KB of memory and a hard disk drive. 


Seven 
Bankruptcy System 


It's a guarantee, not a gamble. 


Call for free Demo Disk, 
and more information. 


Borat 


P.O. Box 7061, Ann Arbor, Mi 48107 (313) 663-6660 legal Software 
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“You have to walk before 
you can run,” the old 
expression goes—but don’t 
take it too literally. 

Because there are more 
than a few people out there 
who can’t walk a step, but 
they can run rings around 
a lot of workers with two 
good legs. 

A recent Louis Harris Poll 
asked managers to eval- 
uate workers with disabil- 
ities—and the results 
might knock you off your 
feet. 

A high percentage rated 
them equal to other 
employees. 

But 46% said their peo- 
ple with disabilities were 
more willing to work. 

Almost 40% called them 
more punctual and reliable. 

And just under 80% said 
workers with disabilities 
were equal to or more pro- 
ductive than other workers! 


You Don't 
Have To Walk 


Before You Can Run 
A Word Processor. 


If you'd like more 
information on acquiring 
these assets for your firm, 
call or write us. 

We'll put you in touch 
with some good people who 
may not be able to walk, 
but they can help put your 
company on the fast track. 


A 
Disability 
Can Be 
An Asset. 


The President's 

Committee on Employment 
of the Handicapped, 
Washington, D.C. 20036 


For more information, call 
1-800-526-7234 

In West Virginia, call 
1-800-526-4698 
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The following information, omitted from the September 1988 directory issue of The Florida 
Bar Journal, is printed here at the request of numerous Bar members. The pages may be clipped 
out and inserted looseleaf in copies of the directory. 


INFORMATION 


Filing Recording and Service Charges @ 
Stamp Taxes @ 
Fees, Department of State @ 


DOCUMENTARY STAMP TAX 


Florida documentary stamp tax is imposed on 
conveyances of realty, written obligations to pay 
money, recorded mortgages, issues and transfers 
of stock, and bond issues. A partial list of 
instruments subject to tax appears below. 


Real Estate Conveyances 


Rate of Tax: Effective July 1, 1988, 55¢ per 
$100 of consideration or fraction thereof on 
other deed or instrument conveying an interest in 
real estate, an additional 55¢ stamp being affixed 
for a fraction of $100 (F.S. §201.02). A 55¢ 
stamp must be affixed to deeds which have a 
consideration of $100 or less, this being the mini- 
mum tax. The tax on deeds applies to the full 
consideration and the value of any mortgage may 
NOT be deducted in computing consideration. 


EXAMPLE: 
3-page deed (printing on 3 surfaces: front and 
back of Ist page and front only of 2nd page) 


Mortgage Executed or Assumed .... 6,200.00 
14,640.00 
$ 93.85 


Promissory Notes, Contracts and 
Mortgages 


Rate of Tax: Rate 15¢ per $100 or fractional 
part of $100 in computing the tax. (F.S. §201.08) 
Affix stamps to instruments themselves, 
and in case of a mortgage affix stamps to the 
mortgage rather than to note which it secures. 


EXAMPLE: 

4-page mortgage (printing on both sides of 2 
pages) note attached, totaling $22,441.61. 
Documentary Stamp Tax........... 33.75 
Intangible Tax on Note Secured ...... 44.88 


by Mortgage 


CONFIDENTIALITY OF RETURNS: (F.S. 
§193.074) All returns of property and returns 
required by §201.22 submitted by the taxpayer 
pursuant to law shall be deemed to be confi- 
dential in the hands of the property appraiser, 
the clerk of the circuit court, the department, the 
tax collector, and the auditor general, except 
upon court order or order of an administrative 
body having quasi-judicial powers in ad valorem 
tax matters. 


More Common Instruments 
Subject to State Documentary 
Stamp Tax (F.S. Ch. 201) 


Acceptances, Trade 
Agreements for Deed 
Bonds, Corporation 
Certificates of Indebtedness 
Certified Checks 

Chattel Mortgages without Separate Note 
Contracts 

Debentures 

Deeds 

Mortgages 

Mortgage Notes 


State Stamp Taxes Generally 


F.S. §201.11 authorizes the appointment of 
agents to collect documentary stamp tax and the 
payment of commissions of 1/2 of 1% (.005) of 
the value of the stamps sold to cover the agent’s 
costs of collection, recordkeeping and filing of 
reports. 

F.S. §201.17 provides a penalty for failure to 
pay the tax as required. Any document, in- 
strument or paper upon which the tax is imposed 
and which, upon audit or at the time of recorda- 
tion, does not bear the proper value of stamps, 
shall subject the person liable for the tax upon 
the document to purchase the stamps not affixed 
and to payment to the department of a penalty in 
an amount equal to 25% of the purchase price of 


the stamps not affixed; also provides for pay- 
ment of interest at 1% per month based on 
purchase price of stamps not affixed from date of 
recordation until paid. 


Intangible Tax on Obligations 


Intangible tax on notes and other obligations, 
which are secured by a mortgage, deed or trust or 
other lien evidenced by a written instrument, is 
due on recordation of the instrument. If there is 
no written instrument, or if the written instru- 
ment is not recorded, within 30 days of creation 
of the obligation, the tax is due within 30 days of 
the creation of the obligation. F.S. §199.135. 


Rate: 2 mills on the dollar, nonrecurring 
(Example: Mortgage amount $4,380.92; Intan- 
gible tax $8.76) 


More Common Instruments Not 
Subject to State Documentary 
Stamp Tax 


Assignments of Mortgages* 

Bills of Sale (Absolute) Conveying Personal 
Property 

Cashier’s Checks 

Federal Land Bank Notes and Mortgages 

Obligations of Governmental Units 

Notes, Renewal of** 

Satisfactions of Mortgages 


*Noi taxable if assignment is sale of mortgage; 
taxable if assignment is security for a new loan. 


**Not taxable if original note bearing stamp is 
attached to renewal note extending or con- 
tinuing the identical contractual obligation at 
time of renewal, including no accumulated 
interest and without e 
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Rate of Documentary Stamp Tax 
for Stock—F.S. §§201.04 & .05 


Par Value Stock 
Original Issue or Reorganization (F-.S. 
§201.05) 

Rate—ISe per $100 or fraction thereof of face 
value of the certificate. 


EXAMPLES: 

Certificate face value $100, representing 100 
shares at $1—Tax 15¢ 

Certificate face value $150, representing 150 
shares at $1—Tax 30¢ 

Certificate face value $550, representing 5 
shares at $110—Tax 90¢ 


Transfers or Sales (F.S. §201.04) 

Rate and Tax same as Rate and Tax on original 
issue or reorganization 

No Par Value Stock 


Original Issue or Reorganization (F.S. 
§201.05) 
Rate—IS5e per $100 of actual value or fraction 
thereof of the certificate 


EXAMPLES: 

Actual value of certificate $100, representing 
100 shares at $1—Tax 15¢ 

Actual value of certificate, $160, representing 
4 shares at $40—Tax 30¢ 

Actual value of certificate $1,010, representing 


10 shares at $101—Tax $1.65 

Transfers or Sales (F.S. §201.04) 

Rate—15¢ per $100 of actual value or fraction 
thereof of the certificate, but not to exceed 
15¢ on each share. 


EXAMPLES: 

Actual value of certificate $100, representing 
100 shares at $1—Tax 15¢ (share is valued at 
less than $100 so tax is on value of certificate) 

Actual value of certificate $160, representing 4 
shares at $40—Tax 30¢ (share is valued at less 
than $100 so tax is on value of certificate) 

Actual value of certificate $1,010, representing 
10 shares at $101—Tax $1.50 (share is valued 
at more than $100 so tax is 15¢ on each share) 


FEES & FILING INFORMATION 


Schedule of Fees 
Corporations effective July 1, 1987 


FILING FEES (F.S. §607.361) 

(1) Filing new corporations, $20. 

(2) Amendment to articles of incorporation, 
$20. 

(3) Articles of merger or consolidation, for 
each party to the merger or consolidation, $20. 

(4) Amendment to articles of incorporation 
of a foreign corporation authorized to transact 
business in this state, $20. 

(5) Filing an annual report, $35. 

(6) Filing an application to reserve a cor- 
porate name or a notice of transfer of a reserved 
corporate name, $20. 

(7) Filing a certificate designating a registered 
agent or changing a registered agent $20. 

(8) Filing a certificate to resign as registered 
agent, $50. 

(9) Furnishing a certified copy of a certificate 
designating a registered agent, $30. 

(10) Filing an application of a foreign corpo- 
ration for authority to transact business in this 
state, $20. 

(11) Filing an amended application of a 
foreign corporation for authority to transact 
business in this state, $20. 

(12) Filing an application of a foreign cor- 
poration for withdrawal, $20. 

(13) Filing an application of a foreign cor- 
poration to register its corporate name, $5 for 
each month or fraction thereof between the date 
of filing such application and December 31 of 
the calendar year in which such application is 
filed. 

(14) Filing an application of a foreign cor- 
poration for renewal registration of its cor- 
porate name, $50. 

(15) Filing articles of dissolution, $20. 

(16) Filing an application for reinstatement 
of articles of incorporation or authority to do 
business, $100. 

(17) Filing any other corporate document, 
statement or report, $20. 

(18) Furnishing a certified copy of any other 
document, instrument, or paper relating to a 
corporaton, $30. 

(19) Serving as agent for substitute service of 
process, $5. 

(20) Certificate of Domestication of a For- 
eign Corporation, $150. 


DEPARTMENT OF STATE 


Agricultural Cooperative Marketing Associa- 
tion—F.S. §618.04(8) 
Amendments to Agricultural Cooperative Mar- 

keting Association—F-.S. §618.05.... $15.00 
Limited Agricultural Association Filing Fee— 


Declaration of Trust—F.S. §609.02.. 
Trade Mark Registration—effective Oct. 1, 1987 
F.S. §§495.03(6);506.503 (per class) . . . $50.00 
Trade Mark Renewal— 
F.S. §495.071(1) 
Trade Mark Assignments— 


Linen Mark Registration— 
F.S. §865.10 


SAMPLE FILING FEE 


Profit Corporation 
Filing Fee 
Registered Agent 

Designation 
Certified Copy 
(optional) 


Uniform Commercial Code 


FEES 

(1) For filing, indexing and furnishing data 
for an original financing statement on an ap- 
proved form with one debtor, one secured party 
and one assignee (if any) 

Each additional debtor 

Each additional secured party 

Each additional page 

(2) For filing, indexing and furnishing data 
for an original financing statement on a non- 
approved form with one debtor, one secured 
party and one assignee (if any) 

Each additional debtor 

Each additional secured party 

Each additional page 

(3) For filing, indexing and furnishing filing 
data for an original Security Agreement for one 
debtor, one secured party and one assignee (if 
any), the first page ; 

Each additional debtor 

Each additional secured party 

Each additional page 
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(4) For filing, indexing and furnishing data 
for Continuation Statement 

On an approved form 

On a nonapproved form 

Each additional page 

(5) For filing, indexing and furnishing filing 
data for a Termination Statement 

On an approved form 

On a nonapproved form 

Each additional page 

(6) For filing, indexing and furnishing filing 
data for a Statement of Release 

On an approved form 

On a nonapproved form 

Each additional page 

(7) For filing, indexing and furnishing filing 
data for a Statement of Amendment 

On an approved form 

On a nonapproved form 

Each additional page 

(8) For filing, indexing and furnishing filing 
data for a Statement of Assignment 

On an approved form 

On a nonapproved form 

Each additional page 

To add more than | debtor/ secured 


To add more than | debtor/ secured 
$2.00 add’. 
(9) For searching of the records and pro- 
viding a printout of only the computer 
database for active or inactive filings for one 


(10) For providing photocopies of any docu- 
ments on file, for each page 

(11) Certified copy of each filing certifica- 
tion is $5.00 plus $1.00 for each statement or 
facing page contained therein. 
Note: By directive of the Auditor General, State 
of Florida, the Division of Corporations is not 
allowed to extend credit. 
Accordingly, all fees for filing and/or produc- 
tion of documents must be paid at the time 
service is rendered. 


TELEPHONE NUMBERS 
Bureau of Commercial Recordings 


P.O. Box 6327 
Tallahassee, FL 32314 
ief 


Certificate of Marked Bottles— 4 
$20. 4 
20. 
30. 
$70. 


Foreign & Limited 
904/487-6051 
Trademarks/Servicemarks ... 904/487-6051 
UCC Lien Filings ........... 904/487-6055 
Bureau of Commercial Information Services 
904/487-6890 


904/487-6053 
Corporate Information ...... 904 / 488-9000 
Name Availability........... 904/488-9000 
Service of Process........... 904/487-6053 


UCC Search Information .... 904/487-6063 


FILING, RECORDING AND SERVICE CHARGES 


Amendments Mergers 
Registered Agent 
904/487-6050 
Annual Reports ............ 904/487-6056 
Domestic & Nonprofit 
904/487-6052 
United States District Courts 


The Judicial Conference of the United States, 
acting under authority. of 28 U.S.C. §1914, 
prescribed the following schedule of fees for 
United States District Courts effective May 1, 
1987. 


Writ of Habeas Corpus (§2254) $..5 
Notice of appeal (including joint 

Appellate docketing fee ................ $100 
Petition for naturalization.............. $ 50 
Declaration of intention 

Miscellaneous Filings: 


Filing or indexing any paper not in a local 
case or proceeding for which a case filing 


fee has already been paid........... $ 20 
Petition to perpetuate testimony ...... $ 20 
Letters of rogatory:.........cccccccee $ 20 
Notices of taking depositions from 

$ 20 

Registration of judgment from 

Filing requisition for and certifying 

results of each search, per name....... $ 15 


Certification of document or paper, whether 
the certification is made directly on the docu- 


ment or by separate instrument ....... $ 5 
Photocopy (does not include certification) 

Reproduction of magnetic tape recordings, 

either cassette, or reel-to-reel ......... $ 15 
Microfiche or microfilm .............+. $ 3 


Comparing with the original any furnished 
copy (fee assessed. per page or fraction 


thereof) 

$ 5 

Admission of attorneys ............-++: $ 20 
Duplicate Certificate of Admission ...... $ 5 
Certificate of Good Standing ........... §.-5 
Removal bonds from state courts 

$500 

$500 

$100 
Registration of power of attorney ....... $ 20 
Local rules: 

Nosthern $5 

Annual Subscription update......... $21 


No Change Policy: The Administrative Office of 
the United States Courts has changed certain 
policies relating to financial management. In 
view of these changes, it is no longer possible to 
provide change. Exact payment for services is 
required. Checks or money orders must be made 
payable to the Clerk, U.S. District Courts. 


United States Claims Court 


Fees to be charged for services to be performed 
by the clerk of the United States Claims Court 
(except that no fees are to be charged for services 
rendered on behalf of the United States). 


(1) Civil action or proceeding ........... $ 60 
(2) Reproducing any record or paper, per 
(3) Certifying any document or paper . ee 
(4) Admission of attorneys to practice . . --$ 20 
(a) Duplicate certificate of admission or 


certificate of good standing............. 
(5) Monthly listing of court orders and opinions, 


United States Court of Appeals— 
28 U.S.C. §1913 


Fees to be charged for services to be performed 
by the clerk of the United States Court of 
Appeals (except that no fees are to be charged 
for services rendered on behalf of the United 
States). 

(1) Docketing a case on appeal or 


(plus $5 filing fee for appeals from district 
courts) 

(3) Certifying any document or paper . 
(4) Reproducing any record or paper. . 
(5) Reproduction of magnetic tape recordings, 
cassette or reel-to-reel .............504. $ 15 
(6) Reproduction of the record in any appeal in. 
which the requirement of an appendix is dis- 


pensed with pursuant to Rule 30(f), 
(7) Microfiche or microfilm copy......... $3 


(8) Retrieval of a record from a fiscal. records 
center 
(9) Check paid the court which is returned for 
lack of funds $ 25 
(10) Fees to be charge and collected for copies of 
opinions shall be fixed, by each court, com- 
mensurate with the cost of printing. 


United States Bankruptcy Court— 
28 U.S.C. §1930 . 

Fees to be charged for services to be performed 
by the clerks of the bankruptcy courts (except 


that no fees are to be charged for services 
rendered on. behalf of the United States). 


(1) Reproducing any record or paper, 
(2) Certifying any document or paper . 
(3) Reproduction of magnetic tape recordings, 
cassette or reel-to-reel 15 


_(4) Amendments to a debtor’s schedules or lists 


of creditors after notice to creditors, each 


(6) Filing a complaint (28-U.S.C. 
§1914(a)) 
(7) Filing or indexing any paper not in a case or 
proceeding for which a filing fee has been 


paid 

(8) All notices generated in cases filed under Title 
11 of the United States Code 
(9) Filing of a notice of appeal in a proceeding 
arising under the Bankruptcy Act 
(10) Clerical processing of each claim filed in 
excess of 10 


center 


(15) Docketing a proceeding on appeal or review 
from a final judgment of a bankruptcy judg- 


Language to clarify reopened and converted 
Bankruptcy Code cases. 


(a) Filing fees prescribed by 28 U.S. §1930(b) 
must be collected when a Bankruptcy Code case 
is reopened, unless the reopening is to correct an 


- administrative error or for action related to the 


debtor’s discharge. If a Bankruptcy Code case is 
reopened for any other purpose, the appropriate 
fee to be charged is the same as the filing fee in 
effect for commending a new case on the date of 
reopening. 

(b) If a Bankruptcy Code case (or estate in the 
instance of a joint petition) is converted to 
another chapter, the amount of the feedue-upon 
conversion shall be the filing fee previously paid. 
This requirement shall not apply to the fee which 
must be paid when a chapter 7 or 13 case 
converts at the request of the debtor to chapter 
Il on or after November 26, 1986. 


Florida Supreme Court— 
F.S. §25.241(3) 


The clerk of the Supreme Court is hereby 
required to collect, upon the filing of a certified 
copy of a notice of appeal or petition, $100 for 
each case docketed, and for copying, certifying, 
or furnishing opinions, records, papers, or other 
instruments except as otherwise herein provided, 
the same fees that are allowed clerks of the cir- 
cuit court; however, no fee shall be less than $1. 
The State.of Florida, when appearing as appellant 


. OF petitioner, is exempt from: the filing fee 


required in this subsection. 
Florida District Courts of 
Appeal—F.S. §35.22(3) . 


The clerk, upon the filing of a certified. copy of 
a notice of appeal or petition, shall charge and 
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(11) Copy of court record, microfiche or micro- fens 

(12) Retrieval of a record from a fiscal records = 

(14) Providing mailing labels, per page or por- 

| 


collect a service charge of $100 for each case 
docketed, and for copying, certifying or furnish- 
ing opinions, records, papers or other instru- 
ments and for other services the same service 
charges as provided in §28.24. The State of 
Florida, when appearing as appellant or peti- 
tioner, is exempt from the filing fee required in 
this subsection. 


Florida Circuit Courts 


1. Service Charges, Generally—F.S. §28.24 

The clerk of the circuit court shall make the 
following charges for services rendered by his 
office in recording documents and instruments 
and in performing the duties enumerated. How- 
ever, in those counties where the clerk’s office 
operates as a fiscal unit of the county pursuant to 
§145.022(1), the clerk shall not charge the county 
for such services: 


Charges 
(1) Court attendance by each clerk or deputy 

(2) Court minutes, per page 

(3) For examining, comparing, correcting, 
verifying, and certifying transcripts of record in 
appellate proceedings, prepared by attorney for 
appellant or someone else other than clerk, per 


page 
(4) For preparing, numbering, and indexing 
an original record of appellate proceedings, per 
instrument. 2 
(5) For certifying copies of any instrument in 
(6) For verifying any instrument presented 
for certification prepared by someone other than 
(7) For making and reporting payrolls of 
jurors to State Comptroller, per page, a 
(8)(2) For making copies by 
process of any instrument in the public records 
consisting of pages of no more than 14 inches by 
8 1/2 inches, per page 
(b) For making copies by photographic 
process of any instrument in the public records 
of more than 14 inches by 8 1/2 inches, per 


page 
(9) For making microfilm copies of any public 
records: 


(a) 16mm 100’ microfilm roll....... $ 25 

(b) 35mm 100’ microfilm roll....... $ 35 

(c) Microfiche, per fiche........... $2 
(10) For copying any instrument in the public 
records by other than photographic process, 
(11) For writing any paper other than herein 
specifically mentioned, same as for copying, 
4 


including signing and sealing ........... $ 
(12) For indexing each entry not record- 
$ 1 


(13) For receiving money into the registry of 
court: 


(a) First $500, percent............ 2 
(b) Each subsequent $100, 


(14) For examining, certifying, and recording 
plats and for recording condominium exhibits 
larger than 14 inches by 8 1/2 inches: 

$ 30 
(b) Each additional page 

(15) For recording, indexing, and filing any 
instrument not more than 14 inches by 8 1/2 
inches, including required notice to property 
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appraiser where appliable: 
(a) First page or fraction 
(b) Each additional page. $ 4 


(c) For indexing instruments recorded in 
the official records which contain more than 
four names, per additional name ........ $ 1 

(d) An additional service charge shall be 
paid to the clerk of the circuit court to be 
deposited in the Public Records Modernization 
Trust Fund for each instrument recorded in the 
official records: 

1) First Page 
2) Each additional page ........ $.50 

Said fund shall be held in trust by the clerk 
and used exclusively for equipment, personnel 
training, and technical assistance in modernizing 
the official records system and to pay for 
equipment and start up costs necessitated by a 
statewide recording system as envisioned by 
§61.1352. 

(16) Oath, administering, attesting and seal- 
ing, not otherwise provided for herein....$ 2 
(17) For validating certificates, any author- 
ized bonds, each 2 


"(9 For exemplified certificates, —s 
signing and sealing ................200. $ 

(20) For authenticated certificates, 
$ 4 

(21)(a) For issuing and filing a subpoena for a 
witness, not otherwise provided for herein (in- 
cludes writing, preparing, signing and seal- 


ca = $ 4 
(b) For signing & sealing only..... $ 1 

(22) For issuing venire facias (includes writ- 
ing, preparing, signing and sealing) ...... $ 5 


(23) For paying of witnesses and making and 
reporting payroll to State Comptroller, per 
5 


(24) For approving bond ............ $ 5 
(25) For searching of records, for each year’s 


(26) For processing an application for a tax 
deed sale (includes application, sale, issuance, 
preparation of tax deed, and disbursement of 
proceeds of sale), other than excess pro- 


(27) For disbursement of excess proceeds of 
tax deed sale, first $100 or fraction there- 


(28) Upon receipt of an application for a 
marriage license, preparing and administering of 
oath, issuing, sealing and recording of the 
a license, and providing a certified 


2. Service Charges, Probate Matters—F.S. 
§28.2401 
(1) Except when otherwise provided, the ser- 
vice charges for the following services shall be: 
(a) For the opening of any estate of one 
document, or more, including but not limited to 
petitions and orders to approve settlement of 
minor’s claims; to open.a safe deposit box; to 
enter rooms and places; for the determination of 
heirs if not formal administration; and for a 
foreign guardian to manage property of a non- 
resident, but not to include issuance of letters or 
order of summary and family administra- 
(c) Petition and order to admit foreign 


wills, authenticated copies, exemplified copies 


or transcript to record ..........sseee0 $ 30 
(d) For disposition of personal property 
without administration ................ $ 20 
(e) Summary administration ....... $ 35 
(f) Family administration.......... $ 45 


(g) Formal administration, guardianship, 
ancillary, curatorship or conservatorship 


(h) Guardianship proceedings of person 
(i) Veterans administration guardianship 
pursuant to chapters 744 ............... $ 25 
(j) Exemplified certificates......... $ 4 
(k) Petition for determination of incom- 


petency 

(2) Upon application by the clerk, and a 
showing of extraordinary circumstances, the 
service charges set forth in this section may be 
increased in an individual matter by order of the 
circuit court before which the matter is pending 
to more adequately compensate for the services 
performed. 

(3) Service charges in excess of those fixed in 
this section may be imposed by the governing 
authority of the county by ordinance or by 
special or local law to provide and maintain 
facilities, including a law library, or to provide or 
maintain a legal aid program.* Service 
charges other than those fixed in this section 
shall be governed by §28.24. 

(4) Recording shall be required for all peti- 
tions opening and closing an estate; petitions 
regarding real estate; and orders, letters, bonds, 
oaths, wills, proofs of wills, returns and such 
other papers as the judge shall deem advisable to 
record; or that shall be required to be recorded 
under the Florida Probate Law. 


* Special fees covering law libraries and legal aid 
programs vary by county—consult the appro- 
priate court clerk. 


Filing Charges, Trial & Appellate Proceedings— 
F.S. §28.241 


(1) The party instituting any civil action, suit, 
or proceeding in the circuit court shall pay to the 
clerk of said court a service charge of $40 in all 
cases in which there are not more than five 
defendants, and an additional service charge of 
$2 for each defendant in excess of five. An 
additional service charge of $10 shall be paid by 
the party seeking each severance that is granted. 
An additional service charge of $35 shall be paid 
to the clerk for all proceedings of garnishment, 
attachment, replevin, and distress. An additional 
service charge of $3 shall be paid to the clerk for 
each civil action filed, $2 of such charge to be 
remitted by the clerk to the State Treasurer for 
deposit into the General Revenue Fund un- 
allocated. An additional charge of $1.50 shall be 
paid to the clerk for each civil action brought in 
circuit or county court, to be deposited in the 
Court Education Trust Fund; the moneys 
collected shall be forwarded by the clerk to the 
Supreme Court monthly for deposit in the fund. 
An additional charge of $12 shall be paid to the 
clerk for each action in which child support is 
initially sought; $10 of which shall be forwarded 
by the clerk to the Department of State within 
two working days, for deposit in the Corpora- 
tions Trust Fund and $2 of which shall be 
retained by the clerk. Service charges in excess of 
those herein fixed may be imposed by the 
governing authority of the county by ordinance, 


| 
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4 
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&) For preparing aifidavit of domi- 

(29) For solemnizing matrimony.......$ 20 : 


or by special or local law; and such excess shall 
be expended as provided by such ordinance or 
any special or local law, now or hereafter in 
force, in providing and maintaining facilities, 
including a law library, for the use of the courts 
of the county wherein the service charges are 
collected or for a legal aid program in such 
county. *Postal charges incurred by the clerk of 
the circuit court in making service by certified or 
registered mail on defendants or other parties 
shall be paid by the party at whose instance 
service is made. That part of the within fixed or 
allowable service charges which is not by local or 
special law applied to the special purposes shall 
constitute the total service charges of the clerk of 
such court for all services performed by him in 
civil actions, suits, or proceedings. 

(2) The clerk of the circuit court of any county 
in the state who operates his office from fees and 
service charges collected, as opposed to budgeted 
allocations from county general revenue, shall 
be paid by the county as service charges for all 
services to be performed by him in any criminal 
or juvenile action or proceeding in said court, in 
lieu of all other service charges heretofore 
charged, except as hereinafter provided, the sum 
of $40 for each defendant or juvenile. However, 
in cases involving capital punishment the charge 
shall be $50. In any county where a law creates a 
law library fund or other special fund, this 
charge may be increased for that purpose by a 
special or local law or an ordinance.* 

(3) Upon the institution of any appellate 
proceeding from any inferior court to the circuit 
court of any such county, or from the circuit 
court to an appellate court of the state, the clerk 
shall charge and collect from the party or parties 
instituting such appellate proceedings, a service 
charge of $75 for filing a notice of appeal from an 
inferior court and $50 for filing a notice of 
appeal to a higher court. 

(4) Nothing in this section shall be construed 
to include the service charges required by law for 
the clerk as provided in §28.24 and other sections 
of the Florida Statutes. 

(5) This section shall not apply to any suit or 
proceeding pending on July 1, 1970. 


Florida County Courts — 
F.S. §34.041 


(1) Upon the institution of any civil action or 
proceeding in county court, the plaintiff, when 
filing his action or proceeding, shall pay the 
following service charges (if replevin case, add 
$10): 

(a) For all claims less than $100...... $10 
(b) For all claims of $100 or more but not 
more than $2,500 25 
(c) For all claims of more than 


tress 


Postal charges incurred by the clerk of the 
county court in making service by mail on de- 
fendants or other parties shall be paid by the 
party at whose instance service is made. Except 
as provided herein, service charges for per- 
forming duties of the clerk relating to the county 
court shall be as provided in §§28.24 and 28.241. 
Service charges in excess of those herein fixed 
may be imposed by the governing authority of 


the county by ordinance or by special or local 
law, and such excess shall be expended as 
provided by such ordinance or any special or 
local law now or hereafter in force in providing 
and maintaining facilities, including a law library, 
for the use of the county court in the county in 
which the charge is collected or for a legal aid 
program.* All filing fees shall be remitted 
monthly to the county in the manner prescribed 
by the Auditor General. 

(2) The judge shall have full discretionary 
power to waive the prepayment of costs or the 
payment of costs accruing during the action 
upon the sworn written statement of the plaintiff 
and upon other satisfactory evidence of his 
inability to pay such costs. When costs are so 
waived, the notation to be made on the records 
shall be “Prepayment of costs waived,” or “Costs. 
waived.” The term “pauper” or “in forma 
pauperis” shall not be employed. If a party shall 
fail to pay accrued costs, though able to do so, 
the judge shall have power to deny said party the 
right to file any new case while such costs remain 
unpaid and, likewise, to deny such litigant the 
right to proceed further in any case pending. The 
award of other court costs shall be according to 
the discretion of the judge who may include 
therein the reasonable costs of bonds and under- 
takings and other reasonable court costs incident 
to the suit incurred by either party. 

(3) In criminal proceedings in county courts, 
costs shall be taxed against a person in county 
court upon conviction or estreature pursuant to 
chapter 939. The provisions of §28.241(2) shall 
not apply to criminal proceedings in county 
court. 

(4) Upon the institution of any appellate 
proceeding from the county court to the circuit 
court, there shall be charged and collected from 
the party or parties instituting such appellate 
proceedings a service charge as provided in 
chapter 28. 


* Special fees covering law libraries and legal aid 
programs vary by county—consult the appro- 
priate court clerk. 


tif a family mediation or conciliation service is 


declared to serve a valid public purpose, the. 


board of county commissioners may support 
such a service by appropriating moneys from 
county revenues or by levying a service charge of 
no more than $2 on any civil action brought in 
circuit court. 


Sheriffs’ Fees 


Service of summons, subpoenas, and executions 
F.S. §30.231 

Section 1. Subsection (1) of F.S. §30.231 
provides: 


Charges 

(1) The sheriffs of all counties of the state in 

civil cases shall charge fixed, nonrefundable fees 

for docketing and service of process, according 
to the following schedule: 

(a) All summons or writs except subpoenas 
and executions; (for each summons or writ to be 
served except when more than one summons or 
writ is issued at the same time out of the same 
cause of action to be served upon one person or 
defendant at the same time, in which case the 
sheriff shall be entitled to one fee) ........ $12 

(b) All writs except executions requiring a 
levy or seizure of property: (in addition to the 
$12 fee as stated in paragraph (a)) ........ $20. 


1. The Florida Insurance Commissioner 
serves as registered agent for paperwork served 
on all insurance companies. Submit original 
summons plus three copies of summons and 
three copies of complaint. Make checks payable 
to the Florida Insurance Commisioner . . $7.50 

2. The Secretary of State serves as regis- 
tered agent for paperwork served on businesses 
which have operated within the State of Florida 
and have since moved out-of-state. Submit orig- 
inal summons and one copy of summons and com- 
plaint. Make checks payable to the Secretary of 


(c) Witness subpoenas: each witness 


(d) Executions: An initial deposit, determined 
by the value of properties involved in the levy, 
will be charged. 

(1) Docketing and indexing each writ of 
execution, regardless of number of persons in- 


(3) Advertisement of sale under pro- 
(4) Sale under process ............ $10 
(5) Deed, bill of sale or satisfaction of 


(2) The sheriff shall be allowed actual ex- 
penses for the levying, safekeeping, and sale of 
property under levy. 


You mind 
very much 
if they smoke. 


AMERICAN 
LUNG 
ASSOCIATION 


® The Christmas Seal People ® 


It’s a matter 
of life 
and breath: 


Space contributed by the publisher as a public service. 
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(d) In addition, for all proceedings of 
garnishment, attachment, replevin, and dis- : 
(e) For removal of tenant action .....$35 


LAWYERS SERVICES PAGES 


money-back guarantee of a 
Board-certified expert. only 
$350. 


CV of Board-certified oar for 


weeks. No extracharge. 
© Financial assistance available. 


_ discussion of your case. 


-JD-MD.... 


: “Effective only if opinion supports 


G.A. Tomlinson P.E. Expert Witness 


Born 2-12-24, Amarillo, GRADUATE MECHANCIAL ENGINEER 
Texas; U.S. Navy, 1943- 32 years experience in design, testing, manu- 
1946; Oklahoma State Uni- facturing, supervision and operation of equip- 
versity, 1946-1949, B.S. ment. Also extensive executive experience. 
Mech. Engineering; Unit Qualified as an expert in many fields, includ- 
Rig & Equipment Co., 
Tulsa, 1949-1982;Responsi- Forklift & Hoists 
| ble for all engineering func- Material Handling Equipment 
tions 1957-1975; Formed Construction Equipment 
Company for Unit Rig in © Trucks of all types 
Brazil 1976; General Man- Heavy Vehicles 
ager, Canadian Operations,  ® Airline Ground Handling Equipment 
1977; in charge of Unit Rig © Electric Vehicles 
Product Litigation 1977-  @ Ditching Machines _ 
1982. @ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


8425 South 73rd East Avenue Tulsa, Oklahoma 74133 
(918) 252-1905 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
TRADEMARK OFFICE — $ 60* 
STATE TRADEMARKS — $70 
COMMON LAW — $35 
EXPANDED COMMON LAW — $ 80* 
DESIGNS -$85* per class minimum 
COPYRIGHT — $95* 
* plus photo copy cost. 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - Applications, 
Section 8 & 15, Assignments, 
renewals.) 


RESEARCH — (SEC — 10K’s, ICC, 
FCC, COURT RECORDS, 
CONGRESS) 


APPROVED — Our services meet 
Standards set for us by a D.C. Court 
of Appeals Committee. 

Over 100 years total staff 

experience — not connected with the 
Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


“ATTENTION 


FLORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 
Video Cassette “Nutshell Lectures” 
Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE | 
Or write to us at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
§600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 


FLORIDA’S MOST EXPERIENCED AND SUC CESSF UL BAR REVIEW COURSE 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


-ACCIDENT RECONSTRUCTION 
FORENSIC PHYSICS ; 
Expert Witness — 20 yrs. — All Type Accidents | 
-Electric Shock & Burns-Explosions-Slip & Fe 
Vieux Carre Cir. 


(813) 971-3759 Tampa, FL 33613 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits —Real Estate 


J. FREMON JONES, PH.D. 
Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 
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“MEDICAL 
EXPERTS: 
_LowestPrices! 
| specialists to review and testify. J : 
All specialties, all states, impec- 
| Cable credentials. 
Over 12,000 satisfied attorneys 
; After tone — dial 111 


LAWYERS SERVICES PAGES 


NEIL LEGAL SYSTEM FOR MICROCOMPUTERS 
Time/Cost Bituinc Generar LepGer 
Accounts PAYABLE wiTH CHECKWRITING 
Recommended by law firm consultants over all other systems because: 


It’s the most advanced system with more features 
Yet it’s the easiest to learn and use 
And, it has the best support of any system. 


Call or write for detailed brochure 
Law Firm Management, Inc. 406 S.W. 96th Court Miami, FL 33174 
(305) 472-4531 


__ Medical and Hospital Malpractice @ Personal Injury @ Product Liability. 4 


_ 3,000 Board Certified Medical Experts in all specialties, nationwide and _ 

rds, prepare written reports and testify. 

15,000 cases for 6,000 attorney clients | 
references | 


_ Florida, to review medical r 
_ @ Experience: 12 years a 
_@ Reasonable fee options from $150 @ Local attorney 
7 @ Financial assistance: available in any case 
_ @ Medical Malpractice Seminars: CLE approved © 
. @ Free books, one. with foreword by Melvin Belli 
_ @ Free telephone preliminary case evaluations 


2%+> The Medical Quality Foundation 
: Board of Medical-Legal Consultants. 
EE: 1-800-336-0332 


MISSING 


Witnesses, Defendants, 
Debtors, Policyholders, 


Let us locate them for you. 
You pay only for a success- 
ful search. 48 hour service. 
Our fee is $150.00 when last 
known address is 4 years old 
or less. 


For additional information, 
or to start a search, 


Call (800) 426-7728 
Jaisan-Patien Company 


Offices in New York, Cleveland, 
Atlanta and Fort Lauderdale. 


HEALTH CARE AUDITORS, INC. 


TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL MALPRACTICE & PERSONAL INJURY EXPERTS 
¢ SIGNED WRITTEN OPINIONS ¢ FULL LITIGATION SUPPORT 
e RECORDS SCREENED BY AN EVALUATION TEAM GRATIS 
¢ ALL PHYSICIANS ACTIVELY PRACTICING IN FLORIDA 
¢ STATEWIDE INDEPENDENT MEDICAL EXAMINATIONS 


P.O. BOX 22007 


CALL HCAI 81 3-579-8054 ST. PETERSBURG, FL 33742 


Experts on Experts 


Experts Carefully Screened 
e 


Expertise listing upon request 


ALL FIELDS, 
NATIONWIDE 


Philadelphia 
Los Angeles 
New York 
Chicago 
Houston 
Dallas 


(215) 829-9570 
(213) 669-1660 
(212) 288-1120 
(312) 327-2830 
(713) 223-2330 
(214) 698-1881 


Miami (305) 372-5259 


Peoria (309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 
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CONSOLIDATED 
CONSULTANTS, INC. 


TOTAL SERVICE 


QUALIFIED EXPERTS / INVESTIGATORS 


CONSULTATION 
O CASE REVIEW anp PREPARATION 
O DEPOSITION 
0 COURTROOM TESTIMONY 
BOTH PLAINTIFF ano 
DEFENDANTS 
@ LAW ENFORCEMENT 
@ CORRECTIONS / JAILS 
SECURITY (Pus.ic / PRIVATE) 
e FIRE SCIENCE 
ARSON 
RESCUE / FIRE SAFETY 
e ACCIDENT INVESTIGATION 
0 INVESTIGATIONS 
e CIVIL 
@ CRIMINAL 


10700 NORTHWEST 24TH STREET 
CORAL SPRINGS, FLORIDA 33065 
(305) 753-8225 


COUNTY/FEDERAL LEVEL 
F.L.A. SEARCH CO., INC. 


e UCC SUITS JUDGMENTS 
@ STATE & FEDERAL 


EXPERT WITNESS 
ELEVATOR AND ESCALATOR CASES 


Staff of 7 experts located across U.S. and 
in South America representing 150 years 
experience in the elevator industry. 


Vern D. Gill, P.E. President, 
LERCH, BATES/LEGAL, INC. 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN. 


® CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


& EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 


personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 

FL-(904) 878-0304 

1-800-433-5854 


TAX LIENS Subsidiary of Lerch, Bates & Associates; 
oldest and largest elevator consulting firm 
P.O. Box 5346 in the country. Resumes and references 
Lake Worth, FL 33466 available upon request. 
Call 
(407) 969-6594 (800) 222-4322 
iversal Peer Review ACCIDENT 
Associates RECONSTRUCTION 
and 
@ 12 years experience 
© 72 hour preparations PROFESSIONAL HUMAN 
@ Reasonable rates FACTORS 


@ Ten year research reviews only $25 
@ 2000 certified medical consultants 
@ Free telephone conferences 

Write to 


One Bentwood Road 
Paim Beach Gardens, FL 33418 


(407) 624-1600 


(All in the Same Expert) 


DR. W. JUDSON KING 


Usable Systems Engineering; Inc. 
2838 Kansas St. 
Oviedo, FL 32765 


(407) 365-8343 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 


(516) 747-8400 Out of NYS (800) 822-1515 


TAX & BUSINESS LAW 
RESEARCH AND 
CONSULTING 


A team of experienced tax and business 
lawyers is now available to provide you 
with a wide range of research, planning, 
and consulting services (including, brief 
writing, transaction planning, and general 
research support) in all areas of business, 
commercial, corporate, and tax law. 


THE TAX AND BUSINESS 
PROFESSIONALS, INC. 


Post Office Box 374 
Manassas, VA 22110 


CALL: 800-553-6613 


‘Barrett Miller 


Technical Investigations, Slip & Fall, 


Forklift, Automotive, Codes & Standards 


(904) 641-3532 


_ 4160 Ruby Drive West * Jacksonville, FL 32216 


Advertisers Index can be found on page 25. 
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But, 
You Said 
‘A Few Indians’! 


Lt. Col. George Armstrong Custer 
June 1876 
History proves 
the value of information. Current, 
accurate information. Battles are 
won and lost with such data, and 
that’s why we at CIS strive to get 
the most up-to-date information 
in your hands. Fast. That's 
our business! 

CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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ang! 
Your case could collapse that fast if 
it’s built on an out-of-date decision. 
That’s why every day thousands of lawyers 
turn to the citator services on WESTLAW for 
the most current case status. 

It’s the only computer research service in 
America that gives you the triple cite protection 
of Insta-Cite® and Shepard’s® Citations, as well 
as WESTLAW itself. 

All from a single source. 

Insta-Cite provides precedential treatment 
plus the most current direct history of a 
citation available. 

Surveys show it’s days, often weeks more 
current than the other online service. 

And WESTLAW places Shepard’s 


Westlaw citator services can 
help keep overruled decision from 
‘ing the air out your case. 


Citations right at your fingertips for even 
greater precedential treatment coverage. 

Using WESTLAW as a citator takes you 
even further to retrieve unreported decisions 
and other valuable documents. 

Learn more about how 
WESTLAW citator services 
can help you prepare 
airtight cases. Phone 
1-800—-WESTLAW today 
for your free copy of the 
new WESTLAW Citator 
Services brochure. 
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